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SCHOOL  EMPLOYEES 

AND  THE  1965 
VOTING  RIGHTS  ACT 

Robert  E.  Phay 


THE  RECENT  Supreme  Court  decision  of  Dougherty 
County  Board  of  Education  v.  White1  extended  the 
Voting  Rights  Act  of  1965  to  public  school  boards  even 
when  they  have  no  responsibility  for  conducting 
elections  or  registering  voters.  In  those  states  to  which 
the  act  applies2  (in  several  states  it  applies  only  to 
specified  counties),  school  boards  must  now  obtain 
advance  clearance  (  "preclearance")  from  the  District 
,  ontinued  on  page  12) 


I  Ins  article  will  be  published  in  the  nexl  issued  the  NOl.PE 
hool  I  aw  Bulletin  and  is  printed  here  with  NOLPE's  permission. 


I.    17  is  L.W.  1001  (U.S.  Nov.  28,  1978). 

2  jurisdictions  brought  undei  the  Voting  Rights  Act  of  1965 
in  luded  the  i  nine  states  ol  Alabama,  Alaska,  Georgia,  Louisiana, 
Mississippi.  South  Carolina  and  Virginia.  Ihe  acl  was  made 
applicable  in  selected  counties  in  North  Carolina  i  10  counties), 
Arizona  i  1  counties),  Hawaii  1 1  count)  I,  and  Idaho  ( 1  county).  Of 
these  covered  jurisdi<  tions,  the  following  successfully  sued  to  exempt 
themsel  ves  from  the  act's  coverage:  Alaska;  Wake  County,  N.C.  [Wake 
Co.  v.  United  States,  Civil  No.  1 198-66  (D.D.C.  Jan.  23,  1967)];  Elmore 
( .oiiim  .  Idaho;  and  three  counties  in  Arizona. 

IIh  1970  amendments  to  the  acl  brought  the  following  jurisdic- 
tions uii.Ii  i  coverage  ol  the  act:  specified  counties  in  the  states  of 
Alaska,  Arizona,  California,  New  York,  Idaho,  and  Wyoming  and 
towns  in  (  onnecticut,  Nev.  Hampshire,  Maine,  and  Massachusetts. 

1  heelei listrii  is  in  Alaska  were  released  in  1972.  Die  New  York 

counties  (Bronx,  Kings,  and  Nev.  York)  were  exempted  in  1972  and 
reincluded  in  1974  Se<  I  oting  Righti  Act  "I  1965  Extension,  1975, 
is  Codi  Conc  8cAd.  News  778-779  (1975) 

in  1975  the  .n  i  was  amended  to  make  preclearance  requirements 
applicable  to  language  minority  groups,  primarily  American  Indians 
.iikI  pit  sons  ol  Spanish  heritage.  I  his  amendment  added  counties  or 
towns  in  the  following  states  Arizona,  California,  Colorado,  Florida, 
Hawaii,  Michigan,  Nev.  York,  North  Carolina,  Oklahoma,  South 
Dakota,  and  rexas  Several  othei  states  had  another  part  of  the  act 
extended  to  sel«  ted  i  ounties,  bui  prei  learance  was  noi  required.  28 
C.F.R.  §  55.24  (1975) 


TITLE  IX:  THE 
FIRST  SIX  YEARS 

Anne  M.  Dellinger 


TITLE  IX  OF  THE  Education  Amendments  of  19721 
forbids  sex  discrimination  in  federally  funded  educa- 
tion programs,  with  certain  exceptions.  The  first  group 
of  exceptions  are  certain  institutions  that  are  exempt 
altogether— United  States  military  and  merchant 
marine  academies  (though  these  have  women)  and 
schools  controlled  by  a  religious  organization  whose 
beliefs  are  inconsistent  with  Title  IX.  The  second  group 
may  practice  sex  discrimination  in  admissions,  though 
the  rest  of  their  activities  are  covered  by  the  statute. 
These  institutions  include  elementary  and  secondary 
schools,  private  undergraduate  colleges,  and  public 
undergraduate  colleges  that  have  always  been  all  male 
of  all  female.  Schools  in  the  process  of  becoming 
coeducational  have  a  seven-year  grace  period  to 
eliminate  discrimination  in  admissions.  Title  IX  also 
does  not  cover  the  membership  practices  of  fraternities, 
sororities,  or  youth  service  organizations  like  the  Boy 
and  Girl  Scouts,  Camp  Fire  Girls,  YMCA,  and  YWCA; 
Boys'  and  Girls'  State  and  Nation  conferences;  father- 
son  or  mother-daughter  school  activities;  or  college 
scholarships  awarded  in  beauty  contests. 

Exceptions  aside,  the  operative  portion  of  Title  IX  is 
a  single  sentence:  "No  person  in  the  United  States  shall, 
on  the  basis  of  sex,  be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to  discrimination 


1  lu  authoi  is  an  Institute  faculty  member  who  works  in  the  field  of 
school  law.  She  delivered  the  address  from  which  this  article  was 
taken  before  the  1978  NOLPE  convention  in  New  Orleans  on 
December  1,  1978.  The  presentation  will  be  published  in  NOLPE'S 
annual  proceedings  and  is  printed  here  with  NOLPE'S  permission. 


20  U.S.C. 


et  seq. 
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under  any  education  program  or  activity  receiving 
federal  financial  assistance  .  .  .  ."  According  to  the 
primary  enforcement  agency,  the  Department  of 
Health,  Education  and  Welfare  (HEW),  the  sentence 
regulates  treatment  of  employees  as  well  as  students. 
Title  IX  itself  provides  only  one  penalty  for  violating  its 
terms_cutoff  of  federal  funds  to  the  noncomplying 
program.  The  enforcing  agency  of  the  federal  govern- 
ment must  seek  voluntary  compliance  before  ordering  a 
cutoff,  and  its  actions  are  subject  to  review  by  the  federal 
courts  (20  U.S.C.  §  1683).  Before  funds  are  actually 
terminated,  the  head  of  the  agency  must  file  a  written 
report  with  the  House  and  Senate  committees  that 
oversee  the  program  in  question  and  then  allow  thirty 
days  to  elapse. 

HISTORY  OF  THE  ACT  AND  ITS  REGULATIONS 

National  interest  in  sex  discrimination  in  education 
began  several  years  before  Title  IX  was  enacted.  In  1970 
a  presidential  task  force  documented  discrimination  in 
education  as  in  other  areas  of  society,  and  it 
recommended  legislation  that  was  partly  included  in 
Title  IX.2  At  the  same  time  a  women's  rights  litigation 
group  (Women's  Equity  Action  League  [WEAL])  filed 
a  class  action  against  hundreds  of  higher  education 
institutions  charging  them  with  violating  Executive 
Order  11246,  which  forbids  sex  discrimination  by 
federal  contractors.  Representative  Edith  Green  held 
the  first  congressional  hearings  on  sex  discrimination 
in  education  in  1970;  in  the  following  year  she  was  one 
of  five  introducers  of  legislation  that  would  prohibit 
sex  discrimination  in  federal  education  programs.  One 
proposal,  sponsored  by  Senator  Birch  Bayh,  passed  the 
Senate  and  survived  the  House-Senate  Conference 
Committee  to  become  Title  IX  of  the  Education 
Amendments  of  1972.  The  amendments  were  signed  by 
President  Nixon  on  June  23  and  became  effective  on 
July  1.  1972. 

Two  years  elapsed  between  the  statute's  effective  date 
and  the  issuance  of  proposed  regulations  by  any  federal 
agency.  The  enforcement  section  of  Title  IX  directs 
each  federal  agency  that  funds  education  programs  to 
enforce  the  title  by  issuing  regulations.  Although 
twenty    federal    agencies   administer   education    pro- 


1!.  A  Matter  oj  Simple  Justice,  Report  of  the  President's  Task 
Force  On  Women's  Rights  and  Responsibilities,  April  1970. 


COPYRIGHT  1978.  Published  by  the  Institute  of  Govern- 
ment,  University  of  North  Carolina  at  Chapel  Hill,  Chapel 
Hill,  N.C.  27514.  Printed  in  the  U.S.A.  Published  quarterly. 
Subscription  rate:  $5.00  per  year.  Single  issues.  $1.25.  Back 
issues  are  available  from  the  publisher  or  from  University 
Microfilms  International,  300  North  Zeeb  Road,  Dept.  P.R., 
Ann  Arbor,  Mich.  48106. 


grams  and  eight  of  the  twenty  have  programs  not 
covered  by  other  sex  discrimination  legislation 
(Agriculture,  Defense,  General  Services  Administra-  ( 
tion,  Interior,  State,  National  Foundation  of  Arts  and 
Humanities,  National  Science  Foundation,  and  the 
Veterans'  Administration),  only  HEW  moved  to 
prepare  regulations.3  The  first  effort  by  HEW's  Office 
for  Civil  Rights  (OCR)  produced  regulations  modeled 
on  those  for  Title  VI  of  the  Civil  Rights  Act  of  1964. 4 
(Title  VI,  on  which  Title  IX  was  modeled,  prohibits 
racial  discrimination  against  students  in  federally 
funded  education  programs.)  The  draft  was  discarded, 
however,  in  response  to  the  preferences  of  the 
President's  staff  and  HEW's  regional  staff  members  for 
more  specific  regulations.5  Two  lawyers,  both  with 
other  ongoing  responsibilities,  were  assigned  to 
develop  a  second  draft  of  proposed  regulations.  That 
draft,  submitted  to  the  Secretary  of  HEW  in  August 

1973,  was  delayed  for  another  ten  months  until  June  18, 

1974,  because  of  conflict  within  HEW  over  the  regula- 
tions' coverage  and  strength. 

The  proposed  regulations,6  which  covered  three 
areas — admissions,  treatment  of  students,  and  employ- 
ees evoked  strong  public  reactions.  The  nearly  10,000 
comments  received  by  HEW  during  the  four-month 
review  period  are  by  far  the  greatest  number  ever 
received  on  any  HEW  proposal  (for  example,  only 
about  3,000  comments  were  made  on  the  regulations 
under  the  controversial  Family  Educational  Rights  and  (, 
Privacy  Act).  Apparently  Secretary  Weinberger  took  a 
serious  interest  in  the  regulations,  usually  resolving 
controversial  issues  in  favor  of  a  conservative  stance.' 
The  portions  of  the  regulations  that  evoked  the  heaviest 
criticism  from  women's  groups  were  the  exclusion  of 
textbooks  from  coverage,  the  special  restrictions  con- 
cerning notice  and  time  of  return  placed  on  employees 
who  take  pregnancy  leave,  the  exemption  of  single-sex 
scholarships  (particularly  the  Rhodes  scholarship), 
failure  to  cover  admissions  to  professional  programs  in 
private  undergraduate  schools,  allowance  of  retirement 
plans  with  lower  payouts  for  female  employees,  tolera- 
tion of  separate  athletic  teams,  and  no  requirement  of 


3.  See  Title  IX,  the  Unenforced  Law:  Title  IX  Activity  by 
Federal  Agencies  Other  than  HEW.  (May,  1978)  a  report  of  the 
Natii  >nal  Advisory  Council  on  Women's  Educational  Programs  that 
charges  many  of  the  agencies  with  ignorance  of  their  responsibilities. 
On  May  10.  1978.  the  Department  of  Agriculture  issued  proposed 
Title  IX  regulations,  43  Fed.  Reg.  91  at  20012  (1978). 

4.  42  U.S.C.  §2000d<1976). 

5.  Information  in  this  and  the  following  sentences  is  from  the 
account  of  Fishel  &  Pottker,  Sex  Discrimination  and  the  AD- 
MINISTRATE!   RULE-MAKING    PROCESS:    THE    DEVELOPMENT   OF   THE 

Title  IX  Regulation,  National  Politics  and  Sex  Discrimination 
in  li.i  (  uion  95-136(1977). 

6.  45  C.F.R.  Part  86  (June  18,  1974). 

7  FlSHELfc  Pottker.  supra  note  5,  at  109-13.  Most  significantly,  . 
the  authors  ascribe  to  Weinberger  the  decisions  to  exclude  curriculum  ^ 
materials  from  coverage  and  to  permit  separate  athletic  teams. 
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equal  expenditures  in  athletics.  Women's  rights  groups 
^  failed  almost  entirely  to  alter  the  regulations  on  those 
'  points  (only  the  pregnancy  leave  requirements  were 
dropped).  Moreover,  the  final  regulations,  when  they 
appeared  in  June  1975,  no  longer  contained  re- 
quirements that  students  be  surveyed  to  determine 
athletic  interest  and  that  affirmative  steps  be  taken  to 
interest  women  students;  they  permitted  sex  segrega- 
tion in  most  sports  and  in  some  circumstances  total 
exclusion  of  women  from  particular  sports. 

Two  barriers  remained  before  the  regulations  were  in 
force,  both  imposed  by  Congress  when  Title  IX  was 
enacted.  First,  the  regulations  were  sent  to  President 
Ford,  who  signed  them  on  May  27,  1975.  As  he  was 
required  to  do,  the  President  then  forwarded  the 
regulations  to  Congress,  giving  it  an  opportunity  to 
reject  them  as  inconsistent  with  the  intent  of  the 
legislation  itself.  (Title  VI  regulations  had  required 
presidential  approval  but  not  congressional  review.) 
Despite  substantial  interest  in  rejecting  the  regulations 
for  fear  of  their  effect  on  intercollegiate  athletics, 
Congress  failed  to  act  within  the  45-day  period  allotted, 
and  the  final  regulations  became  effective  for  the  most 
part  on  July  21,  1975. 

CONTENT  OF  HEW  REGULATIONS 

The  regulations  govern  the  recipient's  ("recipient'' 
I  may  mean  a  single  institution  or  a  school  district) 
treatment  of  its  potential  students  (applicants),  its 
students,  and  its  employees.  Applicants  may  not  be 
divided  by  sex  and  ranked  separately,  nor  may  a  limit  be 
placed  on  the  number  of  either  sex  admitted.  Ad- 
missions tests  or  criteria  that  eliminate  one  sex  more 
frequently  than  the  other  must  bear  a  double  burden  of 
justification— first,  that  they  validly  predict  success  in 
the  program  and,  second,  that  other  criteria  without  the 
disproportionate  effect  are  unavailable.  Applicants 
may  not  be  asked  their  marital  status.  No  one  may  be 
rejected  because  she  is  pregnant,  and  any  institutional 
rules  about  marital  or  parental  status  must  apply 
equally  to  both  sexes.  Schools  may  not  recruit  primarily 
at  one-sex  institutions  or  give  admissions  preference  to 
graduates  of  these  institutions  if  such  policies  produce 
an  imbalance  in  admissions.8 

The  regulations  on  treatment  of  students  (defined  as 
those  who  have  gained  admission)  govern  financial  and 
other  forms  of  assistance,  benefits,  housing,  access  to 
courses,  counseling,  discipline,  and  athletics. 

Financial  assistance.9  Certain  scholarships  and 
awards  may  be  limited  to  one  sex,  so  long  as  the  overall 
effect  of  an  institution's  financial  aid  program  is 
nondiscriminatory.  If  the  school  gives  athletic  grants,  it 


must  provide  them  in  proportion  to  the  number  of  each 
sex  who  participate  in  interscholastic  or  intercollegiate 
competition.  Fees,  tuition,  and  determination  of 
eligibility  for  resident  status  may  not  be  based  on  sex. 

Benefits.10  Health,  accident,  or  life  insurance  plans 
and  other  services  offered  by  the  school  may  not 
discriminate  (but  pension  plans  that  pay  less  to  women 
are  not  considered  discriminatory).  If  the  institution 
offers  full-coverage  health  care,  it  must  offer  gyneco- 
logical care. 

Housing.11  Housing  for  the  sexes  may  be  separate12 
but  must  be  comparable  in  quantity,  cost,  and  quality. 

Access  to  courses.12  In  general,  courses  must  be  open 
to  both  men  and  women,  neither  group  being  either 
required  to  enroll  or  denied  admission.  There  are 
exceptions,  however.  Classes  in  human  sexuality  may 
be  segregated.  A  chorus  may  be  chosen  by  vocal  range, 
whatever  the  result  for  its  composition  by  sex.  Gym 
classes  may  be  separated  by  sex  whenever  contact  sports 
are  taught  or  played,  and  grouping  by  skill  is  always 
permissible. 

Counseling.1*  Whatever  counseling  is  given  to 
students  may  not  discriminate  on  the  basis  of  sex. 
Materials  that  differentiate  are  to  be  used  only  when 
necessary  to  eliminate  sex  bias.  When  students  in  a 
course  of  study  or  class  are  substantially  of  one  sex, 
school  officials  must  satisfy  themselves  that  the  im- 
balance is  not  due  to  discriminatory  counseling  or 
counseling  materials. 

Discipline.1^  Male  and  female  students  are  not  to  be 
held  to  different  standards  of  behavior  or  appearance  or 
punished  differently.  No  student  may  be  disciplined  or 
expelled  from  school  or  class  because  of  her  pregnancy. 
Disciplinary  rules  concerning  marital  or  parental 
status  must  apply  to  both  sexes. 

Athletics.16  In  extracurricular  athletics,  separate 
teams  are  permitted  in  contact  sports  and,  in  fact, 
whenever  team  members  are  selected  for  skill.  But  in 
noncontact  sports,  girls  must  be  allowed  to  try  out  for 
the  boys'  team  if  there  is  no  girls'  team.  Sports  programs 
must  offer  equal  opportunities  for  women  and  men — 
the  regulations  state  that  equality  will  be  judged 
according  to  ten  criteria.  Unequal  aggregate  expen- 
ditures are  not  necessarily  proof  of  discrimination. 
Elementary  schools  were  given  a  year  to  implement  the 
athletics  and  physical  education  requirements;  secon- 
dary and  higher  institutions,  three  years. 

The  employment  section  of  the  regulations  forbids 
sex  discrimination  with  respect  to  employment  criteria, 


B.   10  Fed.  Rk;.  108  $5  86.21,  86.22,  86.23  (1975). 
9.   Id.  §  H6.37. 


10.  Id.  §  86.39. 

1 1 .  Id.  §  86.32. 

12.  This  is  a  proviso  of  Title  IX  itself. 

13.  40  Fed.  Reg.  108  §  86.34  (1975).  ' 
11.  Id.  S  86.36. 

15.  Id.  §§  86.31(b)  4  and  5,  86.40. 

16.  Id.  §86.41. 
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recruiting  and  hiring,  pay,  job  classification  and 
structure,  benefits,  and  pregnancy  policies. 

Employment  criteria.11  The  rule  here  is  the  same  as 
that  for  student  admissions — if  criteria  that  dispropor- 
tionately eliminate  one  sex  are  used,  it  must  be  provable 
that  they  are  related  to  job  performance  and  criteria  that 
do  not  have  such  an  effect  must  be  unavailable. 

Recruiting  and  hiring.1*  Jobs  may  not  be  advertised 
as  being  for  one  sex  or  the  other,  unless  sex  is  a  bona  fide 
occupational  qualification  (BFOQ).19  Employers  who 
are  found  to  have  discriminated  in  recruiting  must 
actively  try  to  overcome  the  effects  of  past  discrimina- 
tion. No  employer  may  focus  his  recruiting  on  sources 
that  are  predominantly  of  one  sex  if  the  result  is  to  skew 
the  numbers  of  that  sex  hired.  If  any  applicant  is  asked 
his  sex,  all  applicants  must  be  asked,  and  the  answer 
may  not  be  used  to  discriminate.  No  applicant  may  be 
asked  to  indicate  marital  status. 

Pay.20  Male  and  female  employees  may  not  be 
compensated  differently  if  their  jobs  require  the  same 
skill,  effort,  and  responsibility  and  are  performed  under 
similar  working  conditions.  Pay  must  not  be  affected  by 
whether  the  employee  is  the  head  of  a  household  or  the 
principal  wage  earner. 

Job  classification.21  The  employer  cannot  classify  a 
job  as  "male"  or  "female"  or  maintain  seniority  lists 
based  on  sex — again,  unless  sex  is  a  BFOQ. 

Benefits.22  The  employer's  pension  or  retirement  plan 
may  not  set  different  retirement  ages  (either  compulsory 
or  mandatory)  for  the  two  sexes.  Plans  that  offer  smaller 
payouts  to  women  are  permissible,  so  long  as  the 
employer  makes  equal  contributions.23 

Pregnancy  policy2*  No  one  may  be  denied  initial  or 
continued  employment  because  she  is  pregnant.  Preg- 
nancy is  to  be  treated  like  any  other  temporary  disability 
for  purposes  of  determining  leave,  disability  income, 
seniority,  reinstatement,  and  other  benefits.  If  an 
employer  has  no  leave  plan  or  the  pregnant  employee 
does  not  qualify  for  it,  the  regulations  nevertheless 
require  that  she  receive  leave  without  pay  for  a 
"reasonable"  period,  followed  by  reinstatement  to  the 
same  or  a  comparable  position  without  loss  of  benefits. 


17.  1,1-  §  86.52. 

18.  Id.  §§86.59.86.60,86.53. 

19.  "Bona  fide  occupational  qualifications"  means  that  "con- 
sideration of  sex...  is  essential  to  successful  operation  of  the 
employment  function  concerned."  Neither  comparative  employment 
data,  nor  stereotypes  of  either  sex,  nor  the  preferences  of  the  employer, 
h  is  other  employees,  or  students  is  sufficient  to  create  a  BFOQ.  40  Fed. 
Reg.  108  §86.61  (1975). 

20.  Id.  §  86.54. 

21.  Id.  §86.55. 

22.  Id.  §  86.56. 

23.  This  practice,  however,  will  very  likely  be  held  a  violation  of 
Title  VII  of  the  Civil  Rights  Act  of  1964,  in  light  of  U.S.  Supreme 
Court's  decision  in  Los  Angeles  Department  of  Water  and  Power  v. 
Manhart,  435  U.S.  207  (1978). 

24.  40  Fed.  Reg.  108  §  86.57  (1975). 


VALIDITY  OF  HEW  INTERPRETATIONS 

Employment.  Since  HEW  published  final  regula-  / 
tions,  several  arguments  have  arisen  over  the  validity  of 
the  agency's  interpretation  of  Title  IX.  In  each  instance 
recipient  institutions  claim  that  HEW  is  trying  to 
exceed  the  authority  granted  it  under  the  act.  The  most 
significant  dispute  is  whether  Title  IX  was  intended  to 
cover  employment  discrimination.  A  final  judicial 
determination  that  it  is  not  would  invalidate  ap- 
proximately half  the  regulations. 

Four  federal  judges  have  decided  that  Title  IX  does 
not  cover  employment.  The  first  case  in  which  Title  IX 
employment  regulations  were  struck  down  was  Romeo 
Community  Schools  v.  Dept.  of  Health,  Education  and 
Welfare25  in  1977.  Teachers  in  a  Michigan  school 
district26  complained  to  HEW  that  the  district's  policies 
on  maternity  leave  (dictated  by  its  collective-bargaining 
agreement)  violated  Title  IX.  After  an  HEW  investiga- 
tion, the  Romeo  school  board  was  told  to  alter  its 
policies.  The  board  responded  by  obtaining  both  a 
federal  court  judgment  that  the  employment  regula: 
tions  are  invalid  and  an  injunction  preventing  HEW 
from  cutting  off  the  board's  federal  funds  in  order  to 
enforce  the  regulations.  The  rationale  of  that  deci- 
sion—quickly adopted  by  three  other  federal  courts27 
( more  decisions  are  pending) — is  worth  presenting  here 
in  full. 

First,  the  court  considered  the  defendant's  (HEW's)  ( 
motions  to  dismiss  for  lack  of  ripeness  and  failure  to 
exhaust  administrative  remedies.  Under  the  Ad- 
ministrative Procedures  Act  (5  U.S.C.  §  704),  a  federal 
district  court  may  review  only  final  agency  action,  and 
HEW  contended  that  no  such  final  action  had  occurred, 
since  the  plaintiff  still  received  federal  funds.  But  the 
court  accepted  the  plaintiff's  argument  that  publica- 
tion of  the  regulations  was  in  fact  the  final  agency 
action  to  be  reviewed.  It  held  that  the  plaintiff  is  not 
required  to  await  termination  of  funds  and  then  seek 
review  of  that  decision  before  the  Sixth  Circuit  Court  of 
Appeals,  as  Title  IX's  judicial  review  section  (§  1683) 
indicated.  Nor  was  the  court  persuaded  that  the  school 
board  should  be  made  to  pursue  its  remedy  through  the 
ranks  of  HEW  before  turning  to  the  courts. 

On  the  central  issue,  the  validity  of  the  employment 
regulations,  the  court  ruled  that  HEW  exceeded  its 
authority  by  covering  employees.  Commenting  on  the 


25.  438  F.  Supp.  1021  (E.D.  Mich.  S.D.  1977);  appeal  pending. 
Sixth  Circuit  Court  of  Appeals. 

26.  For  earlier  developments  in  the  litigation,  see  Thompson  v. 
Board  of  Educ.  of  Romeo  Community  Schools,  71  F.R.D.  398  (WD. 
Mich.  S.D.  1976).  The  complaint  charges  eight  local  school  boards 
with  sex  discrimination. 

27.  Brunswick  School  Board  v.  Califano,  449  F.  Supp.  866  (D.  Me. 
1978);  McCarthy  v.  Burkholder.  448  F.  Supp.  41  (D.  Kan.  1978);  Seattle    (L 
University  v.  Dep't.  of  Health.  Educ.  and  Welfare,  16  F.E.P.  719  (W.D.     ^ 
Wash.  1978). 
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similarity  between  Title  IX  and  Title  VI  of  the  Civil 
Rights  Act  of  1964,  on  which  Title  IX  was  based,  the 
court  acknowledged  that  Title  VI  specifically  excludes 
employment  while  Title  IX  is  silent  on  the  subject — but 
this  does  not  prove  that  Title  IX  includes  employment: 
Language  about  employment  is  absent  from  Title  IX, 
the  court  said,  because  it  was  enacted  as  part  of  a  bill 
containing  amendments  to  Title  VII  of  the  Civil  Rights 
Act  of  1964  and  to  the  Equal  Pay  Act,  both  of  which  deal 
with  employment;  thus,  to  have  included  a  statement 
that  nothing  in  the  bill  affects  employment  would  have 
been  contradictory  and  highly  confusing.  The  court 
made  a  similar  point  in  reviewing  Title  IX's  legislative 
history.  Although  Senator  Bayh,  Title  IX's  sponsor, 
said  that  the  bill  covers  employment,  the  court  conclud- 
ed that  his  remarks  referred  to  the  entire  legislative 
package,  which  contained  the  Title  VII  and  Equal  Pay 
Act  amendments.  It  dismissed  the  legislative  history  of 
the  regulations  themselves  as  irrelevant  for  two 
reasons — first,  the  Congress  that  reviewed  the 
regulations  was  not  the  one  that  passed  Title  IX;  and 
second,  Congress  has  expressly  provided  that  its  failure 
to  disapprove  regulations  shall  not  be  read  as  approval 
of  them.28 

The  court  then  applied  "plain  meaning"  statutory 
construction  to  Title  IX  and  found  that  employees  are 
not  covered.  It  concluded:  (1)  "Section  1681  must 
therefore  be  read  to  protect  from  sex  discrimination 
only  those  persons  for  whom  the  federally  assisted 
education  programs  are  established  and  this  can  only 
mean  the  school  children  in  those  programs";29  and  (2) 
"Teachers,  in  short,  are  hard  pressed  to  fit  themselves 
within  the  plain  meaning  of  §  1681s  prohibitory 
language,  general  as  it  may  appear  on  its  face."30  Next, 
the  court  noted  that  every  one  of  Title  IX's  exclusions 
from  coverage  relates  to  students.  If  Congress  had 
meant  to  reach  employment  under  the  act,  presumably 
it  would  have  chosen  to  limit  employment  coverage 
also.  The  enforcement  mechanism  is  another  argument 
that  Title  IX  does  not  pertain  to  employment.  Congress 
would  not  have  created  a  system  in  which  the  only 
remedy  for  employment  discrimination— fund  cutoff- 
penalizes  students  rather  than  employers.  (The  court 
explained  the  fact  that  the  remedy  for  discrimination 
against  students  also  penalizes  students  by  saying  that 
in  that  case  "Congress  balanced  the  costs  and  benefits 
involved  and  determined  that  any  benefit  which 
students  might  derive  from  the  education  programs 
financed  by  H.E.W.  was  more  than  outweighed  by  the 
sex  discrimination  in  those  programs."51  Moreover,  the 
courl  said,  Title  IX  is  program  specific:  That  is,  it 


applies  only  to  the  programs  within  an  institution  that 
receive  federal  funds  rather  than  to  the  whole  institu- 
tion. Employment  practices,  however,  are  usually 
insitution-wide.  Therefore  if  HEW  were  permitted  to 
use  Title  IX  regulations  to  control  institutions' 
employment  policies,  the  agency  would  violate  the  pro- 
gram-specific directive  in  the  Title  IX  itself.  Finally,  the 
court  considered  and  rejected  HEW's  "infection" 
theory,  which  argues  that  funds  may  properly  be  denied 
the  whole  institution  when  discrimination  outside  the 
federally  funded  part  infects  the  institution's  environ- 
ment so  that  all  students  feel  the  poisonous  effect.  The 
court  refused  to  believe  that  HEW  developed  the 
employment  regulations  to  fight  "infection,"  since  the 
regulations  apply  to  many  kinds  of  employment 
practices  that  do  not  affect  students. 

Following  the  Romeo  decision,  a  federal  court  in  the 
State  of  Washington  issued  an  identically  reasoned 
decision,  which  is  now  on  appeal,  in  a  dispute  between 
Seattle  University  and  HEW.32  The  university 
employees  in  that  case  were  faculty  members  of  the 
School  of  Nursing  who  complained  of  sex  discrimina- 
tion in  pay. 

Two  other  decisions,  like  Romeo,  involved  school 
board  policies  that  violate  §  86.57(c)  of  the  HEW 
regulations,  which  requires  that  pregnancy  be  treated 
like  a  temporary  disability.  McCarthy  v.  Burkholder™ 
was  an  action  for  damages  by  a  Kansas  teacher  who  was 
denied  the  use  of  her  accrued  sick  leave  for  maternity 
leave.  Her  action  was  dismissed  primarily  on  the 
grounds  that  Title  IX  cannot  be  the  basis  for  a  damage 
action— the  court  concluded  that  the  only  remedy 
under  Title  IX  is  termination  of  federal  funding.  But, 
the  opinion  also  cited  Romeo  with  approval  to  the 
effect  that  the  employment  regulations  are  invalid.  The 
most  recent  reported  case  on  point  is  Brunswick  School 
Districtv.  Califano.^  Like  the  Seattle  University  case,  it 
followed  the  reasoning  of  Romeo  exactly. 

Romeo  has  been  appealed  by  HEW  and  is  now 
pending  in  the  Sixth  Circuit  Court  of  Appeals.  Two 
cases  are  pending  before  an  Ohio  federal  district  court. 
One  is  an  action  against  HEW  brought  by  the  Universi- 
ty of  Toledo;35  the  other,  by  the  Bowling  Green  City 
Schools.36  In  the  latter,  the  school  district  has  won  a 
preliminary  injunction  preventing  HEW  from  with- 
holding funds  until  the  validity  of  the  employment 
regulations  can  be  adjudicated  in  the  Toledo  case. 
Recently  a  federal  district  court  in  Missouri  also  struck 


28.  20  U.S.C.  §  1232(d)(1)  (1976) 

29.  138  F.  Supp.  1021  at  1031. 
80.  Id.  .ii  1032. 

31.  Id. 


32.  Seattle  University  v.  Dep't.  of  Health.  Educ.  and  Welfare,  16 
I  l   P   719  (W.D.  Wash.  1978). 

33.  148  F.  Supp.  41  (D.  Kan.  1978). 
",i     149  F.  Supp.  866  (D.  Me.  1978). 

35.  University  of  Toledo  v.  Dep't.  of  Health,  Educ.  and  Welfare. 
Docket  No.  77-235,  (N.D.  Ohio.  W.D.,  pending). 

36  Bowling  Green  City  Schools  v.  Dep't.  of  Health.  Educ.  and 
Welfare,  (N.D.  Ohio.  W.D..  prelim,  injunc.  issued  May  8,  1978). 
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down  the  employment  regulations.37  HEW  recognizes 
the  barrier  to  enforcement  created  by  Romeo  and  its 
progeny.  In  August,  an  HEW  administrative  law  judge 
ruled  that  the  agency  may  not  proceed  with  cutting  off 
funds  to  Hillsdale  College  (Michigan)  because  the 
institution  refused  to  file  a  compliance  statement.  The 
judge  ruled  that  termination  was  discretionary  and,  in 
light  of  the  question  of  validity  raised  by  Romeo,  would 
be  inappropriate.  Secretary  Califano  says  that  the 
agency  will  continue  to  enforce  the  employment 
regulations  but  will  confine  its  activity  to  investigating 
complaints.  When  discrimination  is  found,  most  cases 
will  be  forwarded  to  the  Justice  Department  for  further 
action.  Justice  Department  attorneys  state  that  unless 
appellate  decisions  in  the  Romeo  and  Seattle  cases  are 
available  soon,  the  department  will  look  for  an  employ- 
ment test  case  among  the  complaints  referred  by 
HEW.38 

Program-specific  application.  A  second  major  ques- 
tion about  the  Title  IX  regulations  arises  from  HEW's 
broad  interpretation  of  "education  program  or  activi- 
ty." Title  IX  (like  its  model,  Title  VI)  provides  that 
termination  of  funds  for  noncompliance  "shall  be 
limited  in  its  effect  to  the  particular  program,  or  part 
thereof,  in  which  such  noncompliance"  occurs.  Inter- 
preted literally,  this  language  would  prevent  cutting  off 
funds  to  schools  with,  for  instance,  discriminatory 
athletic  programs,  since  no  federal  money  directly 
subsidizes  athletic  programs.  A  literal  interpretation 
was  strongly  urged  first  by  the  National  Collegiate 
Athletic  Association  through  congressional  lobbying 
that  resulted  in  the  unsuccessful  "Tower  Amendment" 
to  exempt  revenue-producing  intercollegiate  athletics 
from  Title  IX39  and  later  through  litigation.40  Several 
courts  also  accept  the  literal  interpretation.  In  Stewart 
v.  New  York  University, 41  an  unsuccessful  law  school 
applicant  challenged  the  minority  admissions  pro- 
gram on  several  grounds,  including  Title  IX  violations. 
The  court  dismissed  the  suit  for  lack  of  jurisdiction 
because  the  minority  admissions  program  did  not 
receive  significant  federal  funds,  though  the  law  school 
and  the  university  did.  Romeo  and  two  of  the  cases 
following  it12  also  assert  that  Title  IX  enforcement  must 
be  directed  only  against  the  portions  of  an  institution's 
program  that  receive  federal  funds. 


37.  Junior  College  District  of  St.  Louis  v.  Califano,  18  F.E.P.  88 
(September  20.  1978).  appeal  pending,  Eighth  Circuit. 

38.  6  School  Law  News.  7-8  (July  7,  1978). 

39.  Senator  Tower's  provision,  introduced  as  an  amendment  to  the 
Education  Amendments  of  1974  (P.L.  93-380),  was  deleted  by  the 
conference  committee. 

40.  National  Collegiate  Athletic  Assn.  v.  Califano,  444  F.  Supp. 
425  (D.  Kan.  1978)-dismissed  for  lack  of  standing. 

41.  430  F.  Supp.  1305  (S.D.N.Y.  1976). 

42.  Brunswick  School  Board  v.  Califano,  449  F.  Supp.  866  (D.  Me. 
1978);  Seattle  University  v.  Dep't  of  Health,  Educ.  and  Welfare,  16 
F.E.P.  719  (WD.  Wash.  1978). 


HEW  takes  a  different  position,  set  out  in  its 
introductory  remarks  to  the  final  regulations: 

The  Department  continues  to  take  the  position 
that  athletics  constitute  an  integral  part  of  the 
educational  processes  of  schools  and  colleges  and, 
as  such,  are  fully  subject  to  the  requirements  of 
Title  IX  even  in  the  absence  of  Federal  funds 
going  directly  to  athletics.43 

As  justification  for  refusing  to  take  the  program- 
specific  language  literally,  HEW  offers  three  argu- 
ments. First,  some  judicial  interpretations  of  Title  VI 
have  found  the  language  applicable  to  athletics  because 
they  are  an  integral  part  of  the  educational  process:44 
HEW  will  interpret  Title  IX  as  it  does  Title  VI  "in 
absence  of  specific  Congressional  indications  to  the 
contrary."45  Second,  courts  have  often  recognized  sports 
as  part  of  the  educational  process  in  cases  claiming  that 
sex  discrimination  in  athletics  violates  the  equal 
protection  clause  of  the  Fourteenth  Amendment.46 
Third,  Congress  explicitly  directed  that  the  Title  IX 
regulations  cover  athletic  programs.  (The  instruction, 
however,  appears  in  §  844  of  the  1974  Education 
Amendments,  an  act  of  a  later  Congress  than  the  one 
that  passed  Title  IX.)  The  best  argument  to  be  made  for 
HEW's  interpretation  is  that  Title  IX  was  intended  to 
apply  to  all  of  a  recipient's  intimately  connected  pro- 
grams, whether  or  not  they  all  receive  federal  funds 
directly.  The  fact  that  a  recipient  institution— say,  a  { 
local  school  board — operates  numerous  programs  from 
which  its  student  body  benefits  (regular  classroom 
teaching,  remedial  programs,  athletics,  etc.)  establishes 
sufficient  connection  between  the  programs  so  that 
discrimination  in  any  program  should  result  in  termin- 
tion  of  funds  to  all.  Otherwise,  the  statute's  effect  will  be 
negligible,47  since  it  will  usually  be  impossible  to  prove 
that  the  program  that  discriminates  receives  federal 
funds. 

What  is  a  recipient?  A  third  question  about  coverage 
is  what  makes  an  institution  a  recipient:  Must  the 
school  itself  receive  federal  funds,  or  does  the  mere  fact 
of  enrolling  students  who  receive  the  funds  make  the 
school  a  covered  institution?  Two  HEW  administrative 
law  judges  have  ruled  that  federal  student  aid  pro- 
grams constitute  federal  aid  that  requires  all  parts  of  an 
institution  to  comply  with  Title  IX.48  One  judge  held 
that,  while  federally  guaranteed  loans  are  not  federal 


43.  40  Fed.  Reg.  §  108  at  24134  (June  4,  1975). 

44.  The  Department's  first  citation  is  to  Swann  v.  Charlotte- 
Mecklenburg  Board  of  Education.  402  U.S.  1  (1971). 

45.  40  Fed.  Reg.  §  108  at  24134  (June  4,  1975). 

46.  Citing,  among  others,  Brenden  v.  Independent  Sch.  Dist.  742, 
477  F.2d  1292  (8th  Cir.  1973). 

47.  See  53  Tex.  L.  Rev.  103,  110-12  (1974). 

48.  The  decisions,  involving  Hillsdale  College  in  Michigan  and  J 
Grove  City  College  in  Pennsylvania,  were  noted  in  6  School  Law  ™ 
News  1  (September  29,  1978). 
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assistance  to  the  institution,  the  National  Direct  Stu- 
dent Loan  (NDSL),  Guaranteed  Student  Loan  (GSL), 
J  Basic  Grants  (BEOG),  and  Supplemental  Grants 
(SEOG)  programs  are— and  accepting  these  loan  pro- 
grams obliges  an  institution  to  practice  nondiscrimina- 
tion throughout  the  school.'19 

COMPLIANCE  WITH  TITLE  IX 

Not  surprisingly,  information  on  compliance  with 
Tide  IX  is  difficult  to  obtain — but  what  there  is 
indicates  substantial  noncompliance.  For  example,  the 
regulations  became  effective  on  July  21,  1975,  and  one 
year  later  HEW  notified  recipients  that  each  must 
submit  a  compliance  statement.  Of  the  20,318  recipients 
notified,  10,354  had  submitted  no  statement  by  March 
1977  and  3,222  had  submitted  unacceptable  statements. 
Soon  after  these  statistics  were  compiled,  HEW's 
Assistant  Secretary  for  Education  commented  that 
school  officials  "did  not  take  Title  IX  seriously  because 
they  didn't  sense  a  commensurate  attitude  on  the  part  of 
H.E.W."50  During  the  spring  and  summer  of  1976  the 
American  Friends  Service  Committee  (AFSC),  assisted 
by  several  groups  that  included  the  League  of  Women 
Voters  and  the  American  Association  of  University 
Women,  monitored  twenty-one  school  districts  in  six 
southern  states51  for  Title  IX  compliance.  Its  report, 
entitled  Almost  As  Fairly,  claimed  widespread  non- 
compliance and  resulted  in  the  filing  of  a  formal 
J  complaint  with  HEW  by  AFSC's  Southeastern  Public 
Education  Program.  The  report  was  especially  critical 
of  HEW's  indifferent  attitude,  its  failure  to  publish 
guidelines  for  institutional  grievance  procedures,  and 
its  failure  to  begin  enforcement  proceedings.  The  study 
reported  discrimination  against  pregnant  students  in 
most  districts  and  universal  differences  in  athletic 
opportunity.52  In  May  1976  the  Project  on  Equal 
Education  Rights  (PEER)  of  the  NOW  (National 
Organization  for  Women)  Legal  Defense  and  Educa- 
tion Fund  filed  a  Title  IX  complaint  charging  the 
education  agencies  of  forty  states  and  the  District  of 
Columbia  with  allowing  discrimination  in  their  own 
operations.53  Utah  opposed  Title  IX  from  the  begin- 
ning. Its  state  board  of  education  asked  the  state 
attorney  general  to  consider  filing  an  action  challeng- 
ing the  regulations,  and  the  state  superintendent 
contacted  the  chief  school  officers  in  all  other  states 
seeking  support  for  the  challenge.  Support  from  other 
states  was  not  forthcoming,  however,  and  no  action  was 
filed.54  In  the  State  of  Washington  a  1978  survey 
(preliminary  results)  by  the  American  Civil  Liberties 

19.  6  School  Law  News  5  (September  1,  1978). 

50.  5  School  Law  News  1  (April  1,  1977). 

5 1 .  Alabama,  Arkansas,  Mississippi.  South  Carolina,  Georgia,  and 
Louisiana. 

»52.  5  School  Law  News  5-7  (June  10,  1977). 
53.  2  PEER  Perspective  1  (July  1976). 
54.  5  School  Law  News  1-2  (May  27,  1977). 


Union  found  that  most  school  districts  had  appointed  a 
Title  IX  coordinator  as  required,  but  nearly  all  these 
appointees  had  no  written  description  of  the  position's 
requirements  and  held  the  job  in  addition  to  another 
full-time  assignment.  Preliminary  results  of  a  similar 
survey  in  Illinois  showed  that  (1)  nearly  90  per  cent  of 
Title  IX  coordinators  were  men,  (2)  nearly  50  per  cent 
were  superintendents  who  had  assigned  the  position  to 
themselves,  and  (3)  the  average  coordinator  spent  less 
than  one  hour  per  week  on  the  job.55  On  the  other  hand, 
the  Oregon  legislature  now  requires  that  teachers  and 
school  administrators  demonstrate  knowledge  of  Title 
IX,  Title  VI,  and  related  state  civil  rights  laws  in  order 
to  be  certified.56 

ENFORCEMENT 
Judging  the  extent  of  compliance  is  made  more 
difficult  because  HEW  did  not  enforce  Title  IX  until 
this  year.  Even  before  the  regulations  became  effective, 
the  agency  moved,  in  June  1975,  to  lessen  its  obligations 
by  issuing  proposed  rules  for  enforcing  Title  IX,  Title 
VI,  and  other  civil  rights  statutes  under  which  it  would 
no  longer  respond  to  individual  complaints.  Com- 
plaints were  to  become  merely  one  source  of  informa- 
tion on  noncompliance  that  the  agency  would  use  in 
choosing  where  and  when  to  initiate  large-scale  com- 
pliance reviews.  Although  the  proposal  was  eventually 
withdrawn  after  strong  protest  from  Congress  and  civil 
rights  groups,57  HEW  continued  to  concentrate  on 
enforcing  race  discrimination  statutes.58  Three  months 
after  the  Title  IX  regulations  became  effective,  for 
instance,  the  Dallas  regional  HEW  office  began  to 
notify  complainants  that  it  would  investigate  only  race 
discrimination  claims.59  While  no  other  regional  office 
flatly  refused  to  enforce  the  law,  policy  rulings  that 
came  from  the  offices  frequently  conflicted  with  one 
another  and  were  occasionally — and  embarrassingly — 
overruled  by  Washington.60  The  agency  made  no  effort 
to  acquaint  recipients  with  their  obligations  under 
Title  IX  (except  by  requesting  the  annual  compliance 
statement)  and  undertook  no  compliance  reviews. 
Moreover,  during  the  first  year  of  presumed  enforce- 
ment, HEW's  Office  for  Civil  Rights  (OCR)  had  no 


55.  4  PEER  Perspective  2  (September  1978). 

56.  3  PEER  Perspective  2  (July  1977). 

57.  In  March  1976  by  David  Mathew,  who  had  replaced  Casper 
Weinberger  as  Secretary  of  HEW. 

58.  HEW's  defense  in  Adams  v.  Mathews,  536  F.  2d  417  (D.C.  Cir. 
1976),  was  that  its  obligations  under  Title  VI  prevented  its  enforcing 
Title  IX. 

59.  These  letters  were  sent  to  persons  who  complained  of  dis- 
crimination on  the  basis  of  national  origin  and  handicap  as  well  as  to 
those  who  complained  of  sex  discrimination.  Fishel  &  Pottker.  op. 
cit.  supra  note  5,  at  127. 

60.  The  best-known  reversal  was  the  ruling  against  father- 
son  mother-daughter  activities,  which  was  repudiated  by  both  the 
Secretary  of  HEW  and  the  President.  "Ford  Acts  to  Permit  Schools  to 
Hold  Father-Son  Events,"  Washington  Post,  July  18,  1976.  Title  IX 
was  later  amended  to  exempt  such  events.  20  U.S.C.  §  1681(a)  (8) 
1976). 
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permanent  head  and  was  targeted  for  major  internal 
reorganization,  which  diminished  its  capacity  for 
action.61 

Women's  groups  litigated  to  compel  enforcement. 
The  Women's  Equity  Action  League  (WEAL)  first  filed 
an  action  against  HEW  to  compel  Title  IX  enforcement 
in  1974. 62  Two  years  later,  with  the  original  action  still 
pending,  WEAL  succeeded  in  entering  the  Adams  v. 
Mathews  case,63  originally  brought  to  require  HEW  to 
enforce  Title  VI.  In  granting  WEAL's  motion  to 
intervene,  the  District  of  Columbia  Circuit  Court  of 
Appeals  found  that  Adams  "put  squarely  at  issue  the 
question  of  what  amount  of  HEW  resources  should  be 
devoted  to  enforcement  of  Title  IX."  Since  no  other 
parties  to  the  Adams  suit  could  represent  that  interest, 
the  court  held  that  WEAL  was  entitled  to  intervene. 
Though  the  victory  had  no  immediate  effect,  WEAL's 
participation  in  the  eventual  Adams  settlement  was  to 
become  the  starting  point  for  enforcement  of  Title  IX. 

Two  years  after  the  regulations  were  enacted  and  five 
years  after  Title  IX  was  passed,  enforcement  was  at  a 
standstill.  HEW  blamed  the  difficulty  on  its  inability  to 
develop  clear  policies  on  sex  discrimination.  Internal 
procedures  had  become  so  cumbersome  that  each  letter 
of  findings64  had  to  be  approved  by  eight  persons 
besides  its  author.  Often  when  HEW  staffers  disagreed 
on  policy,  letters  were  never  issued.  Those  areas  of 
disagreement  included  pregnancy  leave,  the  applica- 
tion of  dress  codes  (especially  hair  length),  what  is 
meant  by  a  recipient's  "significant  assistance"  to  some 
outside  group  that  discriminates,  the  information 
needed  to  grant  exemptions  to  religious  institutions, 
and  the  kinds  of  athletic  scholarship  opportunities  to 
be  made  available  to  women.  Finally,  internal  disagree- 
ment reached  such  a  state  that  HEW  announced  that  it 
would  not  publish  a  previously  announced  Title  IX 
policy  book.65 

Then,  at  the  close  of  1 977 ,  a  settlement  was  reached  in 
Adams,  a  case  in  which  civil  rights  groups  representing 
blacks  and  women  were  trying  to  require  HEW  to 
enforce  Title  VI  and  Title  IX.  The  agreement  included 
significant  and  detailed  guarantees  of  Title  IX 
enforcement.66  It  was  agreed  that  the  OCR  staff  would 
be  doubled;  898  persons  would  be  hired  immediately  in 
order  to  dispose  of  the  backlog  of  3,000  complaints  by 


61.  Fishel  &  Pottker,  op.  ctt.supra,  note  5.  at  131. 

62.  Referred  to  in  Adams  v.  Mathews,  536  F.  2d  417,  418  (D.C.  Cir. 
1976). 

63.  Id. 

54.  A  statement  from  HLW  applying  agency  policy  to  the  facts 
presented  by  a  particular  complaint— often  used  as  the  basis  for 
negotiation  and  settlement  between  the  complainant  and  the  school 
or  school  district. 

65.  5  School  Law  News  7-8  (July  22.  1977). 

66.  The  Title  IX  litigation  was  settled  under  the  name  WEAL  v. 
Califano  as  pan  of  a  three-part  agreement  approved  by  Judge  Pratt 
(D.D.C  l  on  December  28.  1977,  and  announced  the  next  day. 


September  30,  1979.  HEW  would  perform  broad  self- 
initiated  civil  rights  reviews  in  addition  to  resolving 
complaints.  The  agency  adopted  the  following  time-  ( 
table  for  resolving  Title  IX  complaints:  One  hundred 
twenty  new  complaints  would  be  investigated  in  1978. 
Any  new  complainant  would  be  notified  within  1 5  days 
whether  his  complaint  was  to  be  investigated  im- 
mediately or  backlogged.  Once  an  individual  whose 
complaint  had  been  backlogged  is  told  that  HEW  was 
ready  to  proceed,  he  must  indicate  continuing  interest 
within  60  days  or  the  agency  could  close  the  file.  After 
1979,  HEW  will  backlog  only  a  few  new  complaints  for 
no  longer  than  one  year  and  only  after  determining  that 
it  cannot  immediately  handle  all  the  complaints  it  will 
be  receiving.  Any  complaint  for  which  an  investigation 
is  begun  must  be  completed  on  the  following  schedule: 
Within  15  days  of  receiving  a  complaint,  HEW  must 
tell  the  complainant  whether  she  or  he  has  given 
adequate  information  and  if  not,  what  is  lacking. 
Within  15  days  after  the  complaint  is  complete,  HEW 
must  notify  the  recipient  of  the  charges  against  it. 
Within  105  days  after  it  receives  a  new  complaint  or  90 
days  after  a  file  is  removed  from  the  backlog,  HEW  must 
decide  whether  a  violation  took  place.  If  the  answer  is 
"no,"  the  complainant  must  be  given  a  chance  to  alter 
the  decision;  if  "yes,"  HEW  has  until  195  days  after  the 
complaint  was  filed  to  negotiate  settlement.  When 
negotiations  are  unsuccessful,  cutoff  procedures  must 
begin  within  225  days  after  the  complaint  was  filed.  It  L 
was  further  stipulated  that  HEW  must  interview  each 
complainant  at  some  time  during  its  investigation  of 
his  case  and  that  the  complainant  is  entitled,  on  his 
request,  to  copies  of  correspondence  between  HEW  and 
the  recipient  institution.67 

By  1978  enforcement  had  begun.  In  the  first  three 
months  of  the  year  HEW  resolved  200  Title  IX 
complaints,  producing  corrective  action  in  79.  An 
official  predicted  that  1,000  complaints  would  be 
disposed  of  before  the  year  closed.68  For  the  first  time, 
some  complainants  received  financial  settlements69  and 
HEW  began  procedures  for  terminating  funds.70 
Secretary  Califano  acknowledged  the  Department's 
past  failures  and  announced  the  formation  of  a  new 


67     1  PEER  Perspective  1-2  (February  1978). 

68.  Statement  by  Cynthia  Brown,  director  of  OCR's  Office  of 
Compliance  and  Enforcement.  Ms.  Brown  blamed  past  inaction  on 
both  invalid  complaints  and  the  poor  quality  of  OCR  investigations. 
6  School  Law  News  6  (May  26.  1978). 

69.  Two  hundred  West  Virginia  teachers  received  among  them 
ovei  1125,000  in  settlements  involving  maternity  leave  policies.  6 
School  Law  News  7  (June  9,  1978).  A  teacher  at  Southwest  State 
University  in  Minnesota  received  $9,600  in  back  pay  and  $621  in 
health  insurance  premiums  in  settlements  of  her  claim  of  discrimina- 
tion in  promotion.  6  School  Law  News  2  (April  28,  1978). 

70.  New  funds  to  schools  in  Doughtery  County,  Georgia,  were 
ordered  withheld,  and  funds  to  Grove  City  College  (Pennsylvania)     £ 
were  ordered  to  be  terminated.  6  School  Law  News  1-2  (September     PL 
29.  1978). 
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unit  within  OCR  to  answer  policy  questions  on  the 
athletic  regulations,  which  he  saw  as  primarily  ac- 
countable for  enforcement  delays.71 

LITIGATION  UNDER  TITLE  IX 

Title  IX  did  not  produce  a  substantial  body  of 
litigation  in  its  first  six  years.  One  explanation  is  the 
superiority  of  Title  VII  of  the  Civil  Rights  Act  of  1964  as 
a  remedy  for  sex  discrimination  in  employment.  An 
employee  of  an  educational  institution  who  seeks  legal 
redress  for  sex  discrimination  is  likely  to  prefer  Title 
VII  for  two  reasons:  first,  uncertainty  over  whether 
Title  IX  was  meant  to  cover  employment;  and,  second, 
uncertainty  over  whether  Title  IX  confers  a  private 
right  of  action — that  is,  whether  an  individual  may  sue 
on  the  basis  of  Title  IX.  The  employment  coverage 
question  has  already  been  discussed  in  connection  with 
the  Romeo  decision.  Here  I  will  note  only  that  the 
existence  of  four  federal  court  decisions  invalidating 
the  employment  regulations  must  discourage  reliance 
on  Title  IX  by  employees  who  have  other  remedies.  The 
second  problem,  the  existence  of  a  private  right  of 
action  under  Title  IX,  is  a  complicated  matter  that  the 
United  States  Supreme  Court  has  agreed  to  rule  on  in 
this  term.72  Pending  that  decision,  since  it  is  certain  that 
Title  VII  does  permit  individual  suits,  employees  may- 
prefer  Title  VII  for  that  reason  also.  The  few  employee- 
plaintiffs  who  have  relied  on  Title  IX  fall  into  distinct 
categories.  One  group  (the  teachers  in  Romeo,  for 
example)  claimed  sex  discrimination  arising  from  an 
employer's  policies  on  pregnancy.  Since  the  United 
States  Supreme  Court  held  that  failure  to  treat  preg- 
nancy like  other  temporary  disabilities  did  not  violate 
Tide  VII,73  these  employees  felt  that  they  needed  to  use 
Title  IX— though  it  has  never  been  likely  that  policies 
that  violated  neither  the  Constitution74  nor  Title  VII 
would  be  held  to  violate  Title  IX,  whatever  its 
regulations  provide.  In  any  event.  Congress  has  now 
amended  Title  VII  to  eliminate  differential  treatment  of 
pregnant  workers  in  many  categories,75  and  these 
women  have  no  further  need  of  Title  IX.  Another  group 
of  employee-plaintiffs  resorted  to  Title  IX  either 
because  their  Title  VII  claim  was  time-barred76  or 
because  they  wished  to  litigate  without  waiting  for  the 
permission  from  the  Equal  Employment  Opportunity 
Commission    that   is   required   for  Title   VII   suits.7' 


71.  6Schooi  Law  N£ws7(Augusl  1, 1978);  id. at  10 (September  1, 
1978) 

72.  ( lannon  i   ( Inivei  sit)  ol  Chi<  ago,  559  F.  2d  1063 (7th  Cir.  1976) 
cert,  granted,  57  L  Ed.2d  1159  (July  3,  1978). 

73.  General  Elect™  v,  Gilbert,  129  U.S.  125  (1976). 
71    Geduldig  v.  Aiello,  117  U.S    184  (1974). 

75    P  L.  95-555  (Octobei  31,  1978). 

76.  Leake  »   University  ol  ( Sn<  innati,  12  F.E.P.  1  (S.D.  Ohio  1976). 
77    Sobelv.  Yeshiva  University  .12E.P.D.  11, 157 (S.D.N.Y. July  1, 
1976) 


Finally,  some  employees  simply  relied  on  Title  IX  in 
addition  to,  not  instead  of,  Title  VII.78 

Nor  have  many  students  and  applicants  for  admis- 
sion gone  to  court  relying  on  Title  IX.  Explaining  this 
fact  must  be  more  speculative,  since  Title  IX  is  perhaps 
the  best  remedy  available  to  students.79  Their  major 
legal  barrier  is  the  private-right-of-action  question, 
discussed  above  under  employee  litigation.  This  issue 
will  soon  be  decided  when  the  Supreme  Court  reviews 
Cannon  v.  University  of  Chicago.*0  Geraldine  Cannon 
is  an  unsuccessful  applicant  for  admission  to  a  private 
university's  medical  school.  As  such,  she  has  no  claim 
except  under  Title  IX  for  remedy  of  sex  discrimination. 
Besides  the  Seventh  Circuit  Court  of  Appeals,  which 
held  against  Ms.  Cannon,  a  number  of  courts  have  ruled 
against  allowing  a  private  right  of  action,81  and  others 
have  raised  the  question  without  deciding  it.82  Thus 
with  suits  by  individuals  ruled  out,  a  substantial 
amount  of  litigation  is  eliminated  at  the  outset. 
Furthermore,  most  students  are  minors  or  young 
adults,  who  are  less  likely  than  older  persons  to 
understand  their  rights  and  much  less  likely  to  be 
financially  able  to  litigate.  Monetary  damage  caused  by 
sex  discrimination  against  students  is  hard  to  assess  and 
prove,  so  there  is  slight  financial  incentive  to  litigate. 
Suits  for  equitable  relief  are  far  more  likely— and  do 
occur — but  they  present  their  own  difficulties:  Student 
generations  are  short.  The  girl  who  wants  a  place  on  her 
high  school  baseball  team  will  have  graduated — or  at 
any  rate  the  season  will  be  over— before  trial.83 

But  a  few  students  have  taken  their  grievances  to 
court  on  Title  IX  grounds.  Almost  the  first  to  do  so  was 
a  boy,  who  protested  his  school's  rules  on  male  hair 
length.84  The  court  was  unsympathetic,  concluding 
that  the  letter  of  the  regulations  had  been  violated  but 
not  their  spirit.  Finding  that  Title  IX's  purpose  is  to 
ensure  as  much  federal  assistance  for  girls  as  for  boys 


78.  Piascik  v.  Cleveland  Museum  of  An.  426  F.  Supp.  799  (N.D. 
Ohio  1976);  Sweeney  v.  Board  of  Trustees  of  Keene  State  College.  569 
F.2d  169  ( 1st  Cir.  1978). 

79  I  nil-  VII,  the  Equal  Pay  Act.  and  the  executive  orders 
prohibiting  sex  discrimination  do  not  protect  students.  Students' 
other  remedies  would  be  claims  based  on  the  Constitution  or  42 
U.S.C.  §  1983. 

80  Cannon  v.  University  of  Chicago.  559  F.  2d  1063  (7thCir.  1976); 
cert,  granted.  57  L.Ed.2d  1159  (July  3,  1978). 

si.  Cape  \.  Tennessee  Secondary  School  Athletic  Assn.  12!  F 
Supp.  732  I  E.D.  Tenn.  N.D.  1976).  rei'ersed  on  other  grounds.  563  F. 
2d  793  (6th  Cir.  1977);  Leake  v.  University  of  Chicago.  12  F.E.P.  1 
(S.D.  ( >hio  1976);  McCarthy  v.  Burkholder,  448  F.  Supp.  11  (D.  Kan. 
1978i;  Leffel  \  Wisconsin  Interscholastic  Athletic  Assn.  444  F.  Supp. 
1117  (E.D.  Wis.  1978). 

82  Sobelv. Yeshiva University,  12E.P.D.  II,  157 (S.D.N.Y. July  1, 
1976);  Sweeney  v.  Board  of  Trustees  of  Keene  State  College,  569  F.2d 
169  (1st  Car.  1978). 

83  Carnes  v.  Tennessee  Secondary  School  Athletic  Ass'n,  415  F. 
Supp.  569  (E.D.  Tenn.  N.D.  1976). 

84.  Trent  v.  Perritt,  391  F.  Supp.  171  (S.D.  Miss.  1975). 
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rather  than  to  erase  physical  differences,  the  judge 
stated,  "[I]t  is  obvious  that  boys'  hair  is  treated 
differently  than  girls';  the  difference  is  based  on  sex;  but 
is  this  discrimination  within  the  purview  of  20  U.S. C.§ 
1681?  The  court  thinks  not."85 

Another  unusual  case  is  Alexander  v.  Yale  Univer- 
sity, in  which  several  students  charged  sexual  harass- 
ment by  professors.  In  a  long  and  carefully  reasoned 
opinion,86  the  judge  denied  the  university's  motion  to 
dismiss  in  regard  to  one  of  the  plaintiffs,  a  senior  who 
alleged  that  she  received  a  low  grade  in  a  course  in  her 
major  after  refusing  the  teacher's  offer  to  give  her  an  A 
in  return  for  sex.  She  further  alleged  that  she  com- 
plained immediately  to  Yale  officials,  who  told  her 
nothing  could  be  done,  and  that  the  grade  was  harming 
her  chances  of  being  admitted  to  law  school.  The  court 
agreed  that  the  allegations,  if  proved,  would  constitute 
sex  discrimination  under  Title  IX  and  noted  that 
similar  situations  in  employment  have  been  compen- 
sable under  Title  VII.  To  establish  jurisdiction,  the 
opinion  attempted  to  refute  the  Seventh  Circuit  Court's 
decision  in  Cannon,  which  held  that  individuals  may 
not  sue  on  the  basis  of  Title  IX.87  Using  the  criteria 
established  by  the  Supreme  Court  for  private  rights  of 
action  from  civil  rights  statutes,88  the  court  recognized  a 
right  to  sue  under  Title  IX  because  the  Yale  student  is 
within  the  class  (that  is,  the  category  of  persons) 
intended  to  be  protected  by  the  legislation,  the  cause  of 
action  is  no  more  appropriate  for  state  than  for  federal 
courts,  and  the  statute's  legislative  history  does  not 
reveal  a  clear  intent  to  preclude  a  right  of  action.  The 
opinion  noted  that  the  contrary  result  would  leave  sex 
discrimination  complaints  of  students  less  remediable 
than  race  discrimination  complaints,  though  Title  IX 
and  Title  VI  were  intended  to  be  analogous.  Moreover, 
HEW's  enforcement  of  Title  IX  has  been  manifestly 
inadequate,  leading  to  the  need  for  private  enforcement 
as  a  remedy.  As  the  court  put  it,  "[Tjhere  is  good  reason 
to  believe  that  to  leave  [plaintiff]  Price  to  her  ad- 
ministrative remedy  would  be  an  empty  exercise." 

Only  one  area  of  the  regulations  has  generated  a 
cluster  of  cases:  athletics.  Each  of  the  seven  reported 
decisions  arose  from  the  desire  of  a  high  school  girl  to 
compete  in  interscholastic  sports.  Title  IX  was  an  issue 
in  each,  sometimes  supporting  the  plaintiff's  claim  and 
at  other  times  being  attacked  by  her  as  conflicting  with 
her  Fourteenth  Amendment  right  to  equal  protection. 


But  Title  IX  was  not  always  a  ground  of  the  decision.  In 
the  earliest  case,  Brenden  v.  Independent  School  Dis- 
trict 742,S9  the  Eighth  Circuit  Court  of  Appeals  affirmed  ( 
the  federal  district  court's  invalidation90  of  the 
Minnesota  high  school  athletic  association's  rules  that 
forbid  boy  girl  competition.  The  decision  was  based  on 
a  denial  of  equal  protection;  the  court  found  no  rational 
relationship  between  the  rules  and  a  legitimate  state 
goal.  Since  the  Brenden  plaintiffs  wished  to  participate 
in  noncontact  sports  (tennis  and  cross-country  running 
and  skiing)  and  their  schools  had  no  girls'  teams,  their 
case  presented  the  most  sympathetic  kind  of  fact 
situation.  Title  IX,  which  was  enacted  only  six  months 
before  the  appeals  court  heard  the  case  and  had  no 
explanatory  regulations  at  that  time,  was  simply  noted 
as  evidence  of  congressional  interest  in  eliminating  sex 
discrimination. 

In  the  two  latest  cases  the  plaintiffs  successfully 
challenged  the  constitutionality  of  the  Title  IX  regula- 
tion allowing  separate  teams  in  contact  sports  or  skill 
competition  of  any  kind  [45  C.F.R.,  Part  86,  §86.4 1(b)]. 
In  one,  an  Ohio  school  board  that  sponsored  a  basket- 
ball team  with  two  female  members  sued  the  state 
education  agency  and  the  Ohio  athletic  association  to 
enjoin  enforcement  of  the  rule  against  coed  competi- 
tion in  contact  sports.91  After  finding  sufficient  state 
involvement  to  make  the  state  department  and  state 
board  of  education  proper  parties,  the  court  held  that  , 
the  rule  violates  the  equal  protection  clause.  It  held  » 
further  that  the  Title  IX  regulation  allowing  separate 
teams  violates  due  process  "to  the  extent  it  authorizes 
recipients  of  federal  aid  to  deny  physically  qualified 
girls  the  right  to  compete  with  boys  in  interscholastic 
contact  sports."92  In  the  other  case,93  the  plaintiffs  sued 
on  behalf  of  female  public  high  school  students  in 
Wisconsin,  challenging  the  athletic  association  rule 
against  coed  competition.  They  claimed  that  the  rule, 
as  applied,  denied  equal  protection  in  these  situations 
( 1 )  when  the  school  provides  no  girls'  team  (2)  when  the 
girls'  team's  program  is  not  comparable  with  the  boys', 
or  (3)  when  the  level  of  competition  on  the  boys'  team  is 
higher  than  on  the  girls'.  The  association's  defense  was 
that  its  regulation  complies  with  Title  IX,  but  the  court 
held  that  Title  IX  and  its  regulations  cannot  be  allowed 
to  pre-empt  the  Constitution.  Besides,  the  court  said, 
citing  Cannon,  Title  IX  offers  only  an  administrative 
remedy.  It  ruled  that  situations  (1)  and  (2)  above — 
offering  no  girls'  team  or  one  with  a  weaker  program — 


85.  Id.  at  173. 

86.  Civil  No.  N-77-277,  Slip  Opinion  (D.  Conn.,  Dec.  21,  1977). 
The  magistrate's  opinion  was  adopted  as  the  court's  opinion. 

87.  Cannon  v.  University  of  Chicago,  559  F. 2d  1063  (7th  Cir.  1976). 
cert,  granted,  57  L.Ed.  2d  1159  (July  3,  1978). 

88.  Cort  v.  Ash,  422  U.S.  66  (1975).  For  a  full  discussion  of  the  issue, 
see  Implied  Rights  of  Action  to  Enforce  Cwil  Rights:  The  Case  for  a 
Sympathetic  View,  87  Yale  L.J.  1378  (1978). 


89.  477  F.2d  1292  (8th  Cir.  1973). 

90.  342  F.  Supp.  1224  (D.  Minn.  1972). 

91.  Yellow  Springs  Exempted  Village  School.  Dist.  v.  Ohio  High 
Sch.  Athletic  Ass'n,  443  F.  Supp.  753  (S.D.  Ohio  W.D.  1978). 

92.  Id.  at  759. 

93.  Leffelv.  Wisconsin  Interscholastic  Athletic  Ass'n,  444  F.  Supp.     ^ 
1117  (E.D.  Wis.  1978). 
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violate  the  equal  protection  clause,  but  the  third 
situation— greater  talent  among  the  boys— does  not. 
Costs  and  attorneys'  fees  were  awarded  to  plaintiffs  but 
their  request  for  notice  to  the  class  (that  is,  girls  enrolled 
in  public  high  schools  in  the  Eighth  Circuit)  was 
denied.  The  last  point  could  be  expected  to  reduce 
significantly  the  effect  of  the  plaintiff's  victory,  since 
the  court  found  that  an  equal  protection  violation 
"exists  only  where  members  of  the  plaintiff  class 
request  and  are  denied  the  opportunity  to  participate  in 
a  particular  varsity  interscholastic  sport."  Without  the 
notice  of  the  litigation's  results,  requests  would 
presumably  be  few.  In  other  words,  the  court  recognized 
a  "neutral  factor"  like  difference  in  level  of  student 
interest  as  justification  for  differences  in  the  athletic 
program  offered  girls.  Schools  may  wait  until  girls  ask, 
and  if  and  when  girls  do  ask,  they  may  be  given  separate 
but  equal  opportunities.  (These  plaintiffs  did  not  ask 
for  a  ruling  that  separate  is  inherently  unequal,  so  the 
court  reserved  judgment  on  the  question.) 

A  Tennessee  federal  district  court  found  that  while 
Title  IX  cannot  be  the  basis  for  a  private  action, 
separate  rules  for  girls'  basketball  do  violate  the  equal 
protection  clause.94  The  Sixth  Circuit  Court  of  Appeals 
reversed,  finding  no  reason  why  rules  should  not  take 
account  of  physical  differences  between  most  boys  and 
most  girls.95  As  in  the  preceding  case,  the  court  noted, 
almost  regretfully,  that  the  plaintiff  challenged  not  the 
constitutionality  of  separate  leagues  but  only  the  rule 
difference. 

In  Nebraska  and  again  in  Tennessee,  young  women 
gained  preliminary  injunctions  permitting  them  to 
participate  by  relying  on  Title  IX  as  well  as  the 
Constitution.  In  Bednar  v.  Nebraska  School  Activities 
Ass'n96  the  Eighth  Circuit  sustained  the  issuance  of  an 
injunction  to  a  girl  who  qualified  as  the  school's  fourth 
best  runner  but  was  barred  by  the  state  association  rule 
from  a  place  on  her  school's  five-man  team.  In  the 
Tennessee  case,97  state  association  rule  forbade 
male/female  competition  in  contact  sports  and  defined 
the  plaintiff's  chosen  sport,  baseball,  as  a  contact  sport. 
The  girl's  school  did  not  sponsor  girls'  baseball.  The 
court  granted  the  injunction  on  the  assumption  that 
she  would  prevail  on  the  merits.  In  the  first  place,  the 
court  said,  it  is  doubtful  that  baseball  is  a  contact 
sport— Title  IX  regulations  do  not  list  it  as  such.  In  the 
second  place,  the  stated  purposes  of  the  rule — to  protect 
girls  from  injury  and  to  protect  girls'  sport  from  super- 
ior male  competition— were  not  accomplished  because 


there  was  no  girls'  team.  Hence  the  rule  bore  no  rational 
relationship  to  a  legitimate  state  goal. 

One  final  case98  illustrates  the  difficulty  of  student 
litigation.  The  plaintiff  initiated  a  class  action  while 
she  was  a  high  school  senior  wanting  to  play  varsity 
basketball.  By  the  time  her  third  amended  complaint 
came  before  the  district  court,  it  rested  on  the  Four- 
teenth Amendment  and  Title  IX  and  claimed  that  the 
Title  IX  regulation  permitting  separate  teams  violated 
both.  She  lost  in  district  court  but  appealed  to  the 
Seventh  Circuit,  which  remanded  for  trial.99  By  this 
time,  the  plaintiff  had  graduated  from  high  school  and 
the  defendant  board  of  education  moved  to  have  her 
class  certification  (her  right  to  represent  female  public 
high  school  students)  rescinded.  The  court  agreed  that 
she  was  no  longer  a  proper  representative  of  Chicago 
high  school  girls  and,  after  three  years  of  litigation  had 
gone  by,  dismissed  the  case. 

CONCLUSION 

For  those  who  hoped  that  Title  IX  would  be  a  useful 
tool  for  women  who  seek  equality  in  American  society, 
the  preceding  account  may  be  discouraging.  It  is  the 
narrative  of  a  federal  law  that  the  federal  government 
has  not  enforced  and  the  federal  courts  have  interpreted 
so  as  to  minimize  its  effectiveness  in  litigation.  Thus  far 
no  one  could  prove  that  Title  IX  has  had  the  slightest 
impact  on  the  familiar,  depressing  litany  of  statistics: 
one-third  of  adult  women  lacking  a  marketable  job 
skill;  one-third  of  employed  women  working  in  five 
low-paying  occupations;  average  female  salary  59  per 
cent  of  average  male  salary;  women  making  up  only  5 
per  cent  of  workers  who  earn  $15,000  or  more;  40  per 
cent  of  U.S.  families  below  the  poverty  line  headed  by 
women,  and  so  forth.100  Indisputably,  Title  IX's  effect, 
if  any,  has  been  symbolic.  But  I  believe  that  its 
enactment  has  had  and  continues  to  have  a  positive 
effect.  Women  are  educating  themselves  in  greater 
numbers  than  ever  before.  This  year  for  the  first  time  in 
American  history  the  "average  college  student"  is  a 
woman— that  is,  women  constitute  more  than  50  per 
cent  of  the  enrollment  in  higher  educational  in- 
stitutions. The  fact  is  that  attitudes  toward  women  and 
their  aspirations  for  themselves  are  changing  in  the 
United  States,  and  Title  IX— while  it  has  not  created 
change — at  least  shows  recognition  and,  most  impor- 
tant, approval  of  that  change  from  the  highest  level  of 
government. 


'i  I    Capo    I  ennesssee  Secondary  School  Athletic  Association,  424 
F    Supp  732  (1   I)    I  r,„,   N.D.  1976). 

95.  563  F.2d  793  (6th  Cir.  1977). 

96.  531  F.2d922<8th  Cir.  1976). 

'17    ( lames  \    Tennessee  Secondary  School  Athletic  Ass'n,  415  F. 
Supp  569  ill)    renn.  N.D.  1976). 


98.  Lavin  v.  Chicago  Board  of  Education,  73  F.R.D.  438  (N.D.  111. 
E.D.  1977). 

99.  527  F.2d  58  (7th  Cir.  1975). 

100.  The  Earnings  Gap  Between  Men  and  Women  (publication  of 
the  Women's  Bureau,  Employment  Standards  Administration, 
Department  of  Labor,  Washington,  DC.  20210). 


SCHOOL  LAW  BULLETIN 


VOTING  RIGHTS  ACT 

(continued  from  page  1 ) 

Court  for  the  District  of  Columbia  or  the  U.S.  Attorney 
General  before  a  policy  or  rule  affecting  voting  can  be 
put  into  effect. 

The  case  began  in  May  1972,  when  White— an 
assistant  coordinator  of  student  personnel  services  for 
the  Dougherty  County  Board  of  Education — 
announced  his  candidacy  for  the  Georgia  House  of 
Representatives.  He  was  the  first  Negro  in  recent 
memory  to  seek  election  to  the  state  legislature  from 
Dougherty  County,  an  area  with  a  long  history  of  racial 
discrimination  in  voting.  He  also  was  the  first  known 
school  employee  in  the  county  to  run  for  public  office 
while  an  employee. 

Less  than  a  month  after  White  announced  his  candi- 
dacy, the  school  board  adopted  Rule  58,  which  provided 
that  a  school  employee  must  take  an  unpaid  leave  of 
absence  while  an  official  candidate  for  elected  political 
office  and  during  the  period  of  service  if  elected.  As  a 
result,  White  had  to  take  a  leave  of  absence  and  did  so 
twice  again  when  he  later  ran  for  the  legislature — at  a 
cost  of  over  $1 1 ,000  in  lost  salary.  After  his  third  leave  of 
absence,  White  brought  suit  in  federal  court  alleging 
that  Rule  58  could  not  be  enforced  against  him  because 
it  had  not  been  precleared  under  Section  5  of  the  Voting 
Rights  Act  of  1965.  A  three-judge  federal  district  court 
considered  the  preliminary  issue  of  whether  this  rule 
had  the  "potential"  for  discrimination  and  therefore 
was  subject  to  the  preclearance  requirements  of  Section 
5  of  the  act.  It  concluded  that  the  rule  had  that  potential 
and  was  subject  to  preclearance,  and  it  enjoined 
enforcement  of  the  rule  until  the  school  board  cleared  it 
with  the  District  Court  for  the  District  of  Columbia  or 
the  U.S.  Attorney  General,  as  the  act  required.3  The 
school  board  appealed  the  decision  directly  to  the 
Supreme  Court. 

The  basic  issue  presented  to  the  Court  was  whether  a 
board  of  education  in  a  state  (or  area  of  the  state)  covered 
by  the  Voting  Rights  Act  must  obtain  approval  of  a 
board  regulation  requiring  its  employees  to  take 
unpaid  leaves  of  absence  while  they  campaign  for 
elective  office.  A  divided  Court,  in  a  majority  opinion 
by  Justice  Marshall,  affirmed  the  trial  court's  decision 
that  the  school  board  violated  the  Voting  Rights  Act  by 


3.  Section  5  provides  that  whenever  a  political  subdivision  in  a 
covered  state  "shall  enact  or  seek  to  administer  any  voting  qualifica- 
tion or  prerequisite  to  voting  different  from  that  in  force  or  effect  on 
November  1.  1974,"  it  may  not  implement  that  change  until  it  either 
secures  a  determination  from  the  District  Court  for  the  District  of 
Columbia  that  the  change  "does  not  have  the  purpose  and  will  not 
have  the  effect  of  denying  or  abridging  the  right  of  vote  on  account  of 
race  or  color"  or  submits  the  change  to  the  Attorney  General  and  he 
interposes  no  objection  within  sixty  days.  79  Stat.  439.  as  amended. 
12  l    S.C.  §  1973c  (1975). 


not  getting  preclearance  of  its  rule.  To  apply  the  act's 
preclearance  requirement,  the  Court  had  to  make  two 
findings:  first,  that  Rule  58  is  "a  standard,  practice,  or  f  ' 
procedure  with  respect  to  voting"  within  the  meaning 
of  Section  5  of  the  Voting  Rights  Act;  and  second,  that 
the  school  board,  although  it  does  not  itself  conduct 
elections,  is  a  political  subdivision  within  the  purview 
of  the  act  when  it  "exercises"  control  over  the  electoral 
process.  It  then  concluded  that  the  rule  had  a  "poten- 
tial" for  discrimination  and  was  subject  to 
preclearance.  But  the  Court  did  not  determine  the 
ultimate  question  of  whether  the  rule  in  fact  had  a 
discriminatory  purpose  or  effect.  This  question  must  be 
answered  by  the  U.S.  Attorney  General  or  the  District  of 
Columbia  federal  district  court  when  the  rule  is 
submitted  for  preclearance. 

In  finding  that  Rule  58  was  "a  standard,  practice,  or 
procedure  with  respect  to  voting,"  the  Court  examined 
the  act's  legislative  history,  the  Attorney  General's 
interpretation  of  Section  5,  and  its  own  earlier  decisions 
on  the  Voting  Rights  Act.  It  agreed  with  its  decision  in 
Allen  v.  State  Board  of  Elections*  that  the  "broadest 
possible  scope"  should  be  given  the  quoted  phrase.  The 
Allen  case,  which  involved  consolidated  appeals  on 
voting  cases  from  Mississippi  and  Virginia,  had  con- 
strued the  statute  to  include  any  state  enactments  that 
alter  the  election  law  of  a  covered  state  "in  even  a  minor 
way."  The  Court  reaffirmed  and  broadened  the  Allen  . 
decision  by  concluding  that  any  governmental  regula-  V 
tion  in  an  area  covered  by  the  act  that  burdens  a 
candidate  for  political  office  by  making  it  more  difficult 
for  him  to  gain  a  position  on  the  election  ballot  is 
subject  to  Section  5  of  the  act,  since  such  a  measure 
could  reduce  the  number  of  candidates  on  the  ballot  and 
thereby  undermine  the  effectiveness  of  the  voter.  The 
Court  also  noted  that  if  Congress  had  disagreed  with  the 
Court's  broad  interpretation  in  Allen,  it  presumably 
would  have  clarified  its  intent  when  it  re-enacted  the 
statute  in  1970  and  in  1975. 

Concluding  that  Section  5  encompassed  any  state 
enactment  that  altered  a  covered  state's  election  law,  the 
Court  then  examined  Rule  58  to  determine  whether  it 
was  such  an  enactment.  The  school  board  contended 
that  the  rule  was  a  neutral  personnel  regulation  that 
sought  only  to  get  "a  full  day's  work  for  a  full  day's 
pay,"  but  the  Court  said  that  the  rule  operated  like  a 
filing  fee  by  imposing  substantial  economic  disincen- 
tives on  employees  who  wish  to  seek  elective  office, 
thereby  burdening  entry  into  elective  campaigns  and 
limiting  the  choices  available  to  county  voters.  Because 
of  these  negative  effects  on  the  political  process  and  the 
suspect  circumstances  surrounding  the  rule's  adoption, 
the  Court  concluded  that   the  rule  was  potentially 


4.  393  U.S.  544  (1969). 
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discriminatory  and  therefore  should  be  submitted  for 
preclearance  under  Section  5  if  the  school  board  was  a 
governmental  unit  subject  to  the  Voting  Rights  Act. 

The  Court  next  addressed  this  issue— whether  the 
school  board  was  a  "political  subdivision"  under 
Section  5  of  the  Act.  The  act  defines  "political  subdivi- 
sion" as 

any  county  or  parish,  except  that  where  registra- 
tion for  voting  is  not  conducted  under  the 
supervision  of  a  county  or  parish,  the  term  shall 
include  any  other  subdivision  of  a  State  which 
conducts  registration  for  voting. 

The  school  board  contended  that  since  it  is  not  a 
county,  parish,  or  entity  that  conducts  voter  registra- 
tion, it  does  not  come  within  the  purview  of  Section  5. 
The  Court  dismissed  this  argument,  saying  that  the 
contention  was  foreclosed  by  the  Court's  decision  last 
term  in  United  States  v.  Board  [of  Commissioners  of 
Sheffield,  Alabama]5  in  which  it  rejected  the  city  of 
Sheffield's  argument  that  it  was  beyond  the  coverage  of 
Section  5  because  it  did  not  register  voters.  The  school 
board  then  argued  that  its  case  should  be  distinguished 
from  Sheffield  because,  unlike  the  city,  it  does  not 
conduct  elections  and  therefore  exercises  no  control 
over  the  voting  process.  The  Court  rejected  this 
argument  too,  saying  that  "[n]o  requirement  that  the 
[political]  subdivision  itself  conduct  elections  is  stated 
in  §  5  and  none  is  fairly  implied."  Political  units 
without  even  nominal  electoral  functions  can  still 
exercise  power  over  the  electoral  process,  and  the 
legislative  history  of  the  1975  extension  of  the  act 
"leaves  no  doubt"  that  Congress  intended  all  electoral 
changes  by  governmental  units  in  covered  states  "to 
triggei  Federal  scrutiny." 

The  majority  opinion  findings  and  conclusion  were 
sharply  disputed  in  a  minority  opinion  by  Justice 
Powell,  joined  by  Chief  Justice  Burger  and  Justice 


Rehnquist  and  partly  by  Justice  Stevens.  They  agreed 
that  the  act's  language  and  legislative  history  excluded 
the  board's  rule  from  regulations  that  require 
preclearance.  Rule  58,  they  said,  was  not  an  election  or 
voting  regulation  but  rather  a  personnel  rule  that 
attempted  to  limit  "the  expenditure  of  public  funds  to 
support  the  candidacy  of  an  employee  whose  time  and 
energies  may  be  devoted  to  campaigning,  rather  than  to 
counseling  school  children."  They  found  "tenuous" 
and  unsupportable  the  majority's  reasoning  that  the 
right  to  vote  includes  the  right  to  vote  for  whoever 
wants  to  run  for  office  and  any  discouragement  to  a 
potential  candidate  may  deprive  someone  of  the  right  to 
vote.  (Actually,  the  majority  opinion  said  only  that 
such  a  regulation  could  limit  the  choices  available  to 
the  voters.)  The  minority  opinion  also  rejected  the 
majority's  finding  that  the  school  board  was  a  political 
subdivision  within  the  meaning  of  Section  5.  It  said 
that  neither  the  holding  nor  the  rationale  of  Sheffield 
applies  to  this  case  and  that  no  legislative  history 
suggests  a  congressional  intent  to  require  federal 
preclearance  of  actions  by  local  governmental  units 
that  have  no  control  over  elections  or  voting.  It 
concluded  by  stating  that  the  Court's  decision  is 
"simply  a  judicial  revision  of  the  Act,  unsupported  by 
its  purpose,  statutory  language,  structure,  or  history." 
Whether  the  majority's  liberal  interpretation  of  the 
federal  Voting  Rights  Act  is  correct  or  not,  the  Court 
has  now  made  clear  that,  in  covered  states,  school 
governing  boards— even  those  with  no  responsibilities 
for  elections  or  voting— may  not  require  employees  to 
take  a  leave  of  absence  while  campaigning  for  public 
office  unless  they  clear  such  policy  with  the  District 
Court  for  the  District  of  Columbia  or  the  U.S  Attorney 
General.  What  other  actions  by  school  boards  and 
trustee  boards  might  be  included  in  the  sweep  of  the 
majority  opinion's  decision  is  not  clear,  but  these 
boards  should  consider  whether  the  act's  preclearance 
requirement  applies  before  they  adopt  policy  that 
might  affect  the  election  process. 


RECENT  COURT  DECISIONS 


CONSTITUTIONAL  SPEECH  PROTECTIONS 
APPLY  TO  COMMUNICATIONS  MADE  IN 
PRIVATE.  Girhan  v.  Western  Line  Consolidated 
St  hool  District,  17  U.S.L.W.  4102  (U.S.  Sup.  Court, 
Jan.  9,  1979). 

Facts:  A  nontenured  English  teacher  alleged  that  she 
had  not  been  reappointed  because  of  her  criticism  to  her 
pi  incipal  that  the  s<  hool  district's  practices  and  policies 
were  racially  discriminatory.  The  defendant  school 
board  said  that  the  teacher's  criticisms,  which  were 


made  privately  to  her  principal,  were  "petty  and 
unreasonable,"  "insulting,"  "hostile,"  "loud,"  and 
"arrogant."  The  federal  district  court  found  that, 
although  other  reasons  were  given  for  the  nonreap- 
pointment,  the  primary  reason  was  the  teacher's 
criticism.  It  thus  held  that  the  action  violated  the 
teacher's  First  Amendment  rights  and  ordered  her 
reinstated. 

The  Fifth  Circuit  Court  of  Appeals  reversed,  holding 
that  under  Pickering  v.  Board  of  Education,  391  U.S. 
563  (1968);  Perry  v.  Sindermann,  408  U.S.  593  (1972); 
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and  Mt.  Healthy  City  School  District  v.  Doyle,  429  U.S. 
274  (1977),  the  teacher's  complaints  were  not  protected 
by  the  First  Amendment  because  they  were  expressed 
privately  and  because  there  is  no  constitutional  right  to 
"press  even  'good'  ideas  on  an  unwilling  recipient." 
The  teacher  appealed. 

Held:  The  Supreme  Court,  in  a  unanimous  opinion, 
reversed  the  appeals  court.  It  said  that  a  public 
employee  does  not  forfeit  his  First  Amendment  right  of 
free  speech  because  he  speaks  privately  with  his 
employer  rather  than  publicly.  It  found  that  the  Fifth 
Circuit  Court  had  wrongly  applied  the  Pickering, 
Perry,  and  Mt.  Healthy  cases.  Although  each  of  these 
cases  arose  from  the  context  of  an  employee's  public 
expression,  the  holdings  and  rules  derived  from  them 
do  not  depend  on  that  "coincidental"  fact. 

The  Court  also  rejected  the  Fifth  Circuit's  "captive 
audience"  rationale  and  remanded  the  case  to  the  trial 
court  for  a  factual  determination  on  the  school  board's 
claim,  based  on  Mt.  Healthy,  that  the  action  not  to 
reappoint  would  have  been  taken  even  if  the  criticisms 
made  to  the  principal  had  never  been  expressed. 


RACE  AND  SEX  QUOTAS  DECLARED  UNCON- 
STITUTIONAL AGAIN.  Uzzellv.  Friday,  No.  75-2276 
(4th  Cir.,  Feb.  2,  1979). 

Facts:  In  1975  two  students  at  The  University  of 
North  Carolina  at  Chapel  Hill  sued  the  university 
asking  that  three  university  or  student  government 
practices  be  declared  illegal  on  the  basis  that  they 
violated  the  equal  protection  clause  of  the  Fourteenth 
Amendment,  the  Civil  Rights  Acts  of  1871  (42  U.S.C. 
1983),  and  the  Civil  Rights  Act  of  1964  (Title  VI,  42 
U.S.C.  2000d).  The  acts  complained  of  were  (1)  the 
disbursement  of  funds  collected  from  mandatory  stu- 
dent fees  to  the  Black  Student  Movement  (BSM),  a 
group  originally  composed  exclusively  of  black 
students  whose  membership  policies  were  discrimina- 
tory; (2)  the  minority-representation  provision  of  the 
student  constitution  requiring  that  there  be  at  least  two 
blacks,  two  women,  and  two  men  on  the  eighteen- 
member  legislative  branch  of  student  government;  (3) 
the  provision  in  the  student  government  constitution 
that  permits  a  student  accused  of  violating  university 
rules  to  be  tried  by  an  honor  court  bench  that  includes  at 
least  four  judges  (of  seven)  who  are  members  of  either 
the  student's  race  or  sex,  as  he  or  she  requests. 

The  federal  district  court  granted  the  defendant's 
(UNC-CH)  motion  to  dismiss  on  the  grounds  that  the 
claims  were  moot,  lacked  standing,  and  did  not  present 
a  case  in  controversy.  The  plaintiffs  appealed  to  the 
Fourth  Circuit  Court  of  Appeals,  which  affirmed  (547 
F.2d  801 )  the  j  udgment  as  to  the  financial  support  of  the 


BSM  because  the  organization  had  changed  its  policies 
to  allow  any  student,  regardless  of  race,  to  become  a 
member.  However,  itreversedontheothertwoissues.lt  \ 
declared  the  composition  of  both  the  student  legislature 
and  the  honor  courts  on  the  basis  of  race  and  /or  sex  to 
be  unconstitutional  because  neither  the  legislature  nor 
the  courts  had  any  reasonable  or  compelling  basis  for 
this  arrangement.  Shortly  thereafter  the  Fourth  Circuit 
reconsidered  the  decision  en  banc  (by  all  the  judges  of 
the  Fourth  Circuit)  and  reaffirmed  its  decision  in  a  4-3 
vote  [558  F.2d  727  (4th  Cir.  1977)].  The  university  then 
appealed  to  the  Supreme  Court,  which  vacated  the 
Fourth  Circuit  judgment,  and  ordered  the  circuit  court 
to  reconsider  the  case  in  light  of  Regents  v.  Bakke,  438 
U.S (1978). 

Holding:  The  court  of  appeals  reconsidered  its 
decision  but  found  again — in  a  4-3  split — that  the 
university's  method  for  obtaining  fairness  (providing 
protective  representation)  instead  perpetuated  in- 
equality. The  court  recognized  that  Bakke  permits  a 
state  educational  institution  to  consider  race  in  fixing 
the  rights  of  students,  but  it  concluded  that  Bakke 
prohibits  the  use  of  race  as  the  sole  determinant  in  any 
such  adjustment.  The  court  then  quoted  Justice 
Powell's  opinion  in  Bakke,  that  "when  a  classification 
denies  an  individual  opportunities  or  benefits  enjoyed 
by  others  solely  because  of  his  race  or  ethnic 
background,  it  must  be  regarded  as  suspect."  It  then  / 
found  that  the  university  had  failed  to  demonstrate  that  *• 
the  accomplishment  of  the  state's  purpose  required  its 
use  of  a  suspect  classification  in  the  two  student 
government  regulations  that  were  challenged.  The 
court  thus  reversed  the  trial  court's  motion  to  dismiss 
for  the  university  and  directed  a  summary  judgment  for 
the  student  plaintiffs. 

Three  judges  dissented.  They  thought  that  Bakke 
required  the  case  to  be  remanded  to  the  district  court  so 
that  evidence  could  be  taken,  findings  of  fact  made,  and 
determination  reached  on  whether  the  case  was  moot. 
They  said  that  Bakke  does  not  hold  that  racial  criteria 
may  never  be  the  sole  determinant  in  fixing  the  rights  of 
students.  Bakke  makes  race  a  suspect  classification,  but 
that  fact  only  means  that  the  state,  in  order  to  sustain 
the  validity  of  its  use  of  the  criterion,  "must  show  that 
its  purpose  or  interest  is  both  constitutionally  permissi- 
ble and  substantial,  and  that  its  use  of  the  classification 
is  'necessary  ...  to  the  accomplishment'  of  its  purpose 
or  the  safeguarding  of  its  interest."  Contrary  to  the 
majority,  the  dissenters  read  Bakke  to  approve  "the  use 
of  racial  criteria  in  remedial  steps  to  redress  wrongs 
worked  by  adjudicated  instances  of  racial  discrimina- 
tion" when  the  remedial  steps  "work  the  least  harm 
possible  to  other  innocent  persons  competing  for  the 
benefit."  4 

The  university  is  expected  to  appeal  the  4-3  decision.    ^ 
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DOUBLE  OFFICEHOLDING.  Sansom  v.  Johnson, 
N.C.  App.  No.  7810SC55  (February  6,  1979). 

Facts:  In  July  1975  Sansom  was  elected  by  the  North 
Carolina  State  Senate  to  the  Board  of  Governors  of  the 
University  of  North  Carolina  for  a  six-year  term.  In 
October  1977  he  was  sworn  in  as  a  member  of  the  State 
Banking  Commission.  The  Board  chairman  advised 
Sansom  that  he  was  no  longer  eligible  to  serve  on  the 
Board  because  of  his  membership  on  the  State  Banking 
Commission.  The  chairman  based  his  decision  on  G.S. 
116-7(b),  which  provides  that  no  state  officer  or 
employee  may  be  a  member  of  the  Board  of  Governors 
and  that  any  Board  of  Governors  member  who  becomes 
a  state  officer  or  employee  shall  be  deemed  to  have 
resigned  his  membership  on  the  Board.  [The  Attorney 
General  had  advised  that  a  member  of  the  State  Banking 
Commission  is  an  officer  of  the  state  under  G.S.  116- 
7(b).] 

Sansom  attempted  to  attend  a  Board  of  Governors 
meeting  but  was  denied  recognition.  He  then  brought 
suit  in  Wake  County  Superior  Court,  seeking  to  enjoin 
the  chairman  and  members  of  the  Board  of  Governors 
from  excluding  his  full  participation  as  a  Board 
member.  His  motion  was  denied  and  a  judgment  was 
entered  finding  that  a  member  of  the  State  Banking 
Commission  is  a  state  officer  under  G.S.  116-7(b). 
Sansom  appealed  to  the  Court  of  Appeals. 

Holding:  The  Court  of  Appeals  affirmed.  It  rejected 
Sansom's  contention  that  although  a  State  Banking 
Commission  member  might  be  a  public  officer,  he  was 
not  a  state  officer.  Sansom  argued  that  G.S.  Chapter 
147,  "State  Officers,"  contains  an  exclusive  listing  of 
state  officers  (such  as  the  Governor,  Lieutenant  Gover- 
nor, Auditor.  Attorney  General,  etc.)  and  since  the  State 
Banking  Commission  is  not  included  in  this  list  of 
General  State  Executive  Officers,  he  is  not  a  state  officer 
for  purposes  of  G.S.  116-7(b). 

In  rejecting  Sansom's  argument,  the  appellate  court 
cited  the  State  Supreme  Court's  description  of  a  "state 
officer"  as  including  those  public  officers  "whose 
duties  concern  the  State  at  large,  or  the  general  public, 
although  exercised  within  defined  limits,  and  to  whom 
are  delegated  the  exercise  of  a  portion  of  the  sovereign 
power  of  the  State.  They  are  in  a  general  sense  those 
whose  powers  and  duties  are  coextensive  with  the 
State."  The  appeals  court  also  concluded  that,  even  if  it 
were  conceded  that  Chapter  147  was  relevant  to  the 
questions  presented,  nothing  in  that  chapter  conflicts 
with  the  decision.— Grainger  R.  Barrett 

EDUCATIONAL  MALPRACTICE  SUIT  SUC- 
CEEDS. Hoffman  v.  Board  of  Education  of  the  City  of 
New  York,  410  N.Y.S.  2d  99  (1978). 

Facts:  The  mother  of  a  child  mistakenly  placed  and 
kept  for  eleven  years  in  classes  for  the  retarded  sued  the 


New  York  City  School  Board  for  damages  resulting 
from  the  negligence  of  its  employees.  Mrs.  Hoffman's 
claim  rested  on  these  undisputed  events  in  her  child's 
school  career:  Although  he  suffered  from  a  severe 
speech  defect,  his  original  placement  at  age  five  was 
made  by  a  school  psychologist  on  the  basis  of  an 
intelligence  test  requiring  verbal  answers.  The  boy 
scored  74  on  the  test;  75  would  have  entitled  him  to 
placement  in  a  normal  class.  His  mother,  a  German- 
speaking  woman  with  a  junior  high  school  education, 
was  told  that  Danny  was  Mongoloid  and  needed  either 
institutional  care  or,  at  the  least,  placement  in  classes 
for  the  mentally  retarded.  (The  diagnosis  of  Mongolism 
seems  to  have  been  made  solely  by  casual  visual 
observation  of  the  child.  He  was  not,  in  fact, 
Mongoloid.)  She  was  not  told  that  these  conclusions 
were  based  on  a  test  or  that  she  had  the  right,  under 
school  board  policy,  to  demand  retesting.  Had  she 
known  of  the  testing  she  could  have  told  school  officials 
that  her  son  had  scored  90  on  a  nonverbal  IQ  test  given 
him  eight  months  earlier. 

The  crux  of  the  negligence  claim  was  the  school 
psychologist's  report.  It  recommended  that  the  child's 
intelligence  be  re-evaluated  within  two  years  "so  that  a 
more  accurate  estimation  of  his  abilities  can  be  made." 
The  recommendation  was  ignored  for  the  next  eleven 
years — despite  the  fact  that  at  ages  eight  and  nine 
Danny  scored  in  the  ninetieth  percentile  on  reading- 
readiness  tests.  The  child's  achievement,  as  opposed  to 
his  intelligence  and  readiness  to  learn,  actually 
deteriorated  during  the  years,  so  that  when  he  was 
eleven  years  old  his  reading  level  was  slightly  lower 
than  when  he  was  nine.  The  boy  was  assigned  to  seven 
different  schools  during  the  years  he  spent  in  the  New 
York  City  system,  though  his  residence  never  changed. 
He  made  almost  no  academic  progress,  leaving  school 
with  less  than  second  grade  reading  and  computation 
skills,  and  claimed  to  have  suffered  severe  emotional 
harm  from  the  false  diagnosis  and  inappropriate 
placement.  The  error  was  detected  only  when  the 
plaintiff  was  required  by  Social  Security  to  have  the 
boy's  IQ  retested  for  continuance  of  payments  after  his 
eighteenth  birthday.  At  that  point  the  boy  scored  over 
100,  in  the  "bright  normal"  range.  He  was  then  ejected 
from  an  occupational  training  program  for  the  retard- 
ed, for  which  his  new  score  made  him  ineligible,  and 
suffered  a  lengthy  depression  as  a  result.  At  time  of  trial, 
Danny  was  26  years  old.  He  had  worked  half-time  for 
several  years  as  a  delivery  boy,  earning  $50  weekly.  His 
speech  defect  still  prevented  most  persons  from  un- 
derstanding him  (speech  therapy  was  begun  only  after 
he  left  the  public  schools).  A  psychologist  and  a 
psychiatrist  testifying  for  the  plaintiff  attributed  his 
failure  to  achieve  as  an  adult  at  a  level  commensurate 
with   his   intelligence   to  depression  caused  by  his 
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awareness  that  he  was,  for  all  practical  purposes, 
uneducated,  did  not  know  how  to  earn  a  living,  and  did 
not  understand  (in  his  own  words)  "where  he  fitted  into 
the  world,  and  even  where  he  fitted  into  his  family." 
Plaintiff  asked  for  damages  for  her  son's  emotional 
suffering  and  decreased  intellectual  development  and 
earning  capacity.  The  trial  court,  on  a  jury  verdict, 
awarded  $750,000. 

Holding:  The  appellate  court  affirmed  the  judgment 
below  on  condition  that  plaintiff  accept  a  reduction  in 
the  award  to  $500,000.  If  not,  the  judgment  will  be 
reversed  and  a  new  trial  granted  on  the  issue  of 
damages.  The  majority,  in  a  3:2  decision,  reaffirmed  the 
absence  of  governmental  immunity  under  New  York 
law  and  the  possibility  of  recovery  for  psychological 
and  emotional  injury,  even  when  not  accompanied  by 
physical  injury.  The  court  found  negligence  on  the  part 
of  numerous  school  employees  who  ignored  over  many 
years  the  psychologists'  direction  that  the  boy's  in- 
telligence be  re-evaluated.  (The  opinion-writer  dis- 
missed the  school  board's  argument  that  "re-evaluate" 
meant  merely  that  each  year's  teachers  should  form  an 
opinion  of  Danny's  intelligence — that  if  the  psychol- 
ogist had  meant  more  he  would  have  used  the  word 
"retest.")  The  court's  outrage  is  evident—  "[N]ot  only 
reason  and  justice,  but  the  law  as  well,  cry  out  for  an 
affirmance  of  plaintiff's  right  to  a  recovery.  Any  other 
result  would  be  a  reproach  to  justice" — and  overcame 
an  almost  equally  strong  reluctance  to  open  the  doors  to 
numerous  claims  based  on  education  malpractice.  The 
opinion  attempts  to  discourage  potential  litigants 
concerned  with  their  children's  grades  or  rate  of 
academic  progress.  Instead,  the  decision  is  character- 
ized, in  the  following  language,  as  the  required 
outcome  for  a  case  in  tort  in  which  negligence  is  clearly 
established.  "Had  plaintiff  been  improperly  diagnosed 
or  treated  by  medical  or  psychological  personnel  in  a 
municipal  hospital,  the  municipality  would  be  liable 
for  the  ensuing  injuries.  There  is  no  reason  for  any 
different  rule  here  because  the  personnel  were  employed 
by  a  government  entity  other  than  a  hospital. 
Negligence  is  negligence,  even  if  defendant  and  [a 
dissenting  judge]  prefer  semantically  to  call  it 
educational  malpractice." — Anne  M.  Dellinger 

CAFETERIA  EMPLOYEE  DISCHARGE— DEFA- 
MATION CLAIM  HELD  SUFFICIENT  TO  WITH- 
STAND A  MOTION  TO  DISMISS.  Presnell  v.  Pell, 
No.  7817SC325  (N.C.  App.,  filed  Feb.  6,  1979). 

Facts:  A  school  cafeteria  manager  sued  in  superior 
court  alleging  (1)  that  she  was  falsely  and  maliciously 
accused  by  the  principal  of  her  school  with  bringing  an 


alcoholic  beverage  onto  the  school  premises  and  offer- 
ing it  to  other  school  employees,  and  (2)  that  she  was 
discharged  from  her  employment  in  violation  of  G.S.  I 
1 15-34  and  the  due  process  requirement  of  the  state  and 
federal  constitutions.  She  sought  both  actual  and 
punitive  damages  against  the  Surry  County  Board  of 
Education  as  a  corporate  entity  and  its  members 
individually,  against  a  local  school  committee  as  an 
entity  and  its  members  individually,  and  against  the 
school  principal  and  the  county  superintendent  in  their 
official  and  individual  capacities.  The  defendants  filed 
a  motion  to  dismiss  for  failure  to  state  a  claim  upon 
which  relief  could  be  granted  and  for  lack  of  subject- 
matter  jurisdiction  by  the  superior  court,  contending 
(1)  that  any  alleged  publication  of  defamatory  remarks 
to  other  school  employees  is  protected  by  the  doctrine  of 
"qualified  privilege,"  (2)  that  the  plaintiff's  employ- 
ment as  cafeteria  manager  was  terminable  at  will,  and 
(3)  that  she  was  required  to  follow  the  procedural  steps 
contained  in  G.S.  115-34  before  instituting  this  action. 
From  an  order  granting  the  defendants'  motion,  the 
plaintiff  appealed  to  the  North  Carolina  Court  of 
Appeals. 

Holding:  The  court  of  appeals  reversed  and  remand- 
ed the  case  to  the  superior  court.  It  held  that  the 
plaintiff's  allegations  of  slander  and  defamation  were 
sufficient  as  stated  in  the  complaint  to  overcome  a 
defense  of  qualified  privilege,  and,  therefore,  the  i 
complaint  did  state  a  cause  of  action  for  defamation  by  V 
the  principal.  The  court  pointed  out  that  for  purposes 
of  a  motion  to  dismiss  under  Rule  12(b)(6),  allegations 
in  the  complaint  must  be  considered  as  true  and  the 
motion  should  not  be  granted  "unless  it  affirmatively 
appears  that  the  plaintiff  is  entitled  to  no  relief  under 
any  state  of  facts  which  could  be  presented  in  support  of 
the  claim." 

The  court  also  held  that  the  plaintiff's  allegation  that 
she  was  discharged  because  of  false  accusations  was 
sufficient,  should  it  be  determined  to  be  true,  to  present 
a  situation  in  which  her  "good  name,  reputation, 
honor,  or  integrity  is  at  stake."  Therefore  it  stated  a 
claim  for  relief  for  denial  of  liberty  without  due  process 
of  law.  In  this  regard  the  court  stated  that  the  provisions 
of  G.S.  115-34  did  not  constitute  an  effective  ad- 
ministrative remedy  and  thus  the  plaintiff  was  not 
required  to  follow  it  (hearing  before  the  school  board) 
before  instituting  a  court  action.  The  court  did  indicate, 
however,  that  in  the  absence  of  an  alleged  deprivation 
of  a  property  or  liberty  interest  without  due  process  of 
law,  the  procedures  contained  in  G.S.  115-34  must  be 
followed  before  the  superior  court  would  have  jurisdic- 
tion over  a  claim  for  wrongful  discharge. 

—Frederick  G.  Johnson. 


